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ERRATA. 



1. In Report of 1883, pages 64 and 65, the name of John M. Hoore, of Arkansas, 

should be George F. Moore, of Alabama. 

2. In Report of 1884, page 68, the name of William Allen Butler, of New York, 

should be James If. Dudley, of New York. 
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Wednesday^ AuguBt 19iA, 10.30 A. M. 

Luke P. Poland, of Vermont, Chairman of the Executive 
Oommittee, called the meeting to order, and introduced John 
W. Stevenson, of Kentucky, the President of the Association, 
who delivered the opening address. {See Appendix,) 

The election of new members being the next business in 
order, a number were elected. 

{See List of Members Elected^ at the end of the Minutes of 
the Proceedings.) 

The election of members of the General Council being next 
in order, they were elected. 

{See List of Officers^ at the end of the Minutes.) 

On motion, Seymour D. Thompson, of Missouri, was author- 
ized to represent that state in the General Council, pending 
the absence of Mr. Broadhead in Europe. 

(5) 
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The Secrj;t*ary, Edward Otis Hinkley, then submitted his 
annual i^p^pt,* as follows : 
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SECRETARY'S REPORT. 






Members 


in 1878, 




1879, 




1880, 




1881, 




1882, 




1883, 




1884, 



There are, in the last Annual Report, three Lists of Members,, 
namely, an Alphabetical List; one by states, with a Recapit- 
ulation appended, showing the number in each state; and 
also a List of New Members. As there was an error in my 
report of last year, I now mention the members for each year,. 

289 
, 624 
652 
646 
571 
. 626 
671 

There are now thirty-six states and the District of Columbia 
and the Territory of Montana represented. Nevada and 
Colorado are not represented. 

The unfinished business will be found mentioned at the end 
of last year's Report. 

I think I ought to be directed, better than I am now, as to- 
the mode in which copies of the Report shall be distributed. 
It occurred to me that one of the great uses of this work, 
especially when it is done with care, is to send it out. Exactly 
what my duties are in that respect has not been defined. 
Therefore I will propose the following by-law, which for con- 
venience may be referred to the Executive Committee : 

" The Secretary shall send one copy of the reports of the 
proceedings of this Association to the President of the United 
States, to each of the Judges of the Supreme Court thereof, 
to the general and law library of Congress, to the Governors 
and Chief Judges of the Supreme Court of each state, and to 
the State Librarian thereof." 



secretary's report. 



Presently I shall ask that that resolution be referred to the 
Executive Committee. 

We have the pleasure, Mr. President, of having present 
delegates from several State Bar Associations. 

(See Inst of Delegates, at the end of the Minutes.) 

The)*e is another matter which I ought to mention, and that 
is that in some letters it is stated to me that certain persons 
will attend for the first time, and I am requested to give them 
some attention. It is very pleasant to me to fulfill that duty, 
but perhaps I shall fall short in what is expected, and if that 
should be so I beg it will be attributed not to any want of 
good will, but simply to want of time, as I have a great deal 
to attend to, and I suggest that members fulfill that duty 
among themselves as far as possible. 

I now move that the resolution be referred to the Executive 
Committee. 

The motion was adopted. 

William Allen Butler, of New York : 

I desire to call attention to a matter purely personal. 
In the report of the last meeting, on pages 52, 53, and 
54, probably from an error of the stenographer, upon 
whom we are very apt to visit all errors of this kind 
that happen in the course of our practice and experience, 
remarks made by my old friend and a highly honored mem- 
ber of our bar, Mr. Dudley, are attributed to me. I am 
made on these pages to address the Association in refer- 
ence to a particular instance of defective legislation in this 
state, the information about which, and the very proper 
remarks upon which, were communicated by my friend, Mr. 
Dudley. While I should be willing to endorse his paper 
generally, and while, so far as this particular application of 
his is concerned, I would be most happy not only to be the 
endorser but primarily bound by it, I take leave at the first 
opportunity to call the attention of the Secretary to this error, 
and to make all amends to Mr. Dudley. 
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The Secretary : 

I will correct that by an erratum in the next report. 

The next business in order was the report of the Treasurer, 
which was submitted by the Treasurer, Francis Rawle. 

(See the Report, at the end of the Minutes.) 

D. H. Chamberlain, of New York : 

I have a resolution to offer, and when I have read it I 
desire to make a few remarks respecting it: 

" Resolved, In view of the continuing necessity for legisla- 
tion for the relief of the Supreme Court of the United States 
from its over-surplus of business, that the Chair appoint a 
committee of five, of which the President of the Association 
shall be the Chairman, to consider what action or expression, 
if any, on this subject may be advisable to be taken or had on 
the part of the Association, and to report hereon on or before 
Friday current." 

I have offered this resolution this morning, at the first 
session, for what I suppose is an obvious reason. If this com- 
mittee is appointed to consider this subject and to report on 
or before Friday, it is important that the Chair should appoint 
the committee so that they may bo considering the subject at 
once. With reference to the importance of such action I have 
a very strong opinion. You are aware that the Association 
has devoted perhaps more thought and consideration to this 
subject than to any other single subject since its organization. 
The discussions and the conclusion of the Association are to bo 
found in its reports. They certainly are the most exhaustive 
discussions on the question with which I am acquainted, and 
this Association, therefore, has opinions on the subject; and 
it seems to me that now it is important that the Association, 
if it shall be so minded, shall reiterate its former opinions, or, 
if its opinions have changed, that it shall make a changed 
expression. You will notice that the expression is perfectly 
general and binds no one to any particular action. The 
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<x)inniittee are to consider whether any such expression is 
desirable or not, and so no one is committed by the passage 
of this resolution. 

I want to say one other word only. Since the former meet- 
ing of this Association, circumstances have occurred which 
make it probable — I will not allude to it more definitely — 
which make it probable that the Congress of the United 
States, at its coming session, will take up this subject with a 
serious purpose to adopt some legislation, and it is in view of the 
possible, the just, influence which this Association ought to 
have, that I am chiefly moved to present this resolution. 

John F. Dillon, of New York : 

I second the resolution, simply for the reason that it will 
enable this important subject to be brought before this Associa- 
tion, in, I trust, a definite and distinct manner, that will enable 
it to express its emphatic opinion that it is the duty of the 
Congress of the United States to make adequate provision for 
the relief of the Federal Courts, without expressing any 
opinion as to details. 

Walter George Smith, of Pennsylvania : 

The plan proposed by the Philadelphia Law Association 
will meet that very object. It has been referred to a com- 
mittee of this Association, which will report upon it to-morrow 
morning. This proposition, of course, comes in entire accord 
with that, and the members from Pennsylvania conceive that 
it covers the entire point ; and I therefore suggest that perhaps 
it had better be reserved until after that report is received 
to-morrow morning. 

Rufus Kin^, of Ohio : 

I trust the last speaker's suggestion will not be followed, 
because the resolution, it seems to me, is a distinct proposition 
which is general in its character. 

William P. Wells, of Michigan : 

The conclusion reached by the majority of the former com- 
mittee was adopted as the sense of this Association upon this 
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important subject, and it was recommitted to the Committee 
on Judicial Administration on the bringing of the matter 
before the Association anew by the Law Association of Phila- 
delphia ; and I heartily concur with the gentlemen who 
moved the resolution, in his opinion of the urgency of thi» 
question. At the last meeting of the Association, our 
lamented friend, Mr. Merrick, from the Committee on Judicial 
Administration, reported, for reasons which I need not state, 
that no report could then be made upon the matter as presented 
to them by the Philadelphia Law Association, and a report 
was promised at this meeting. Now, sir, it seems to me that 
this matter ought to be promoted in every way which ia 
within the power of this Association, and I see no necessity 
for any conflict between the special committee and the com- 
mittee from which a report is promised. I hope the resolution 
will prevail. 

The resolution was then adopted. 

B.A.Willis, of New York: 

I call for the report from the committee of which Mr. Field 
is chairman. 

The President : 

The report is in order. 

The report from the committee referred to was then pre- 
sented by David Dudley Field, of New York, chairman. 

{See Appendix.) 

Cortlandt Parker, of New Jersey : 

I move that the report be accepted, and its consideration 
fixed for the first day of our next meeting. Death and duty 
abroad have prevented two members of the committee from 
participating in the deliberations of the committee, and the 
work has therefore been performed by Mr. Field and Mr. 
Dillon. The whole subject is not only replete with interest 
but is of the very highest importance, and before we discuss. 
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this matter we all want to have time to study the subject and 
consider it. Then if we appoint the first day of our next 
meeting for the consideration of this matter, we can come 
here, God willing, and discuss and deliberate, and justly and 
judiciously decide. 

B. A. Willis, of New York : 

I move as an amendment that the consideration be post* 
poned until to-morrow evening. 

John F. Dillon, of New York : 
I second the amendment. 

David Dudley Field, of New York : 

Are any remarks in order, Mr. President ? 

The President : 
Certainly, sir. ' 

David Dudley Field : 

Is it possible, sir, that a body of lawyers, representatives of 
the whole bar of the country, can not make up their minds to 
say a word about this important subject before next year ? Let 
us begin the discussion and let the people know what some of 
us think, if not all, and then if the Association wishes to 
postpone the further consideration to another day, or another 
year, let it be done, but do not let us put this off again. The 
people have been held in this way by promise of remedy for 
the delay, from year to year, and it has never been done. 
Seventy thousand lawyers there are in the United States, and 
they certainly have the wit — and they have the will, I am 
sure — to prevent a law suit from lasting six or seven years. 
Why, in the gentlemen's own state I can find cases where 
law suits have lasted that length of time. Perhaps it is not 
the fault of the bar of the State of New Jersey, but whose 
fault is it, if not of the lawyers ? We have no right to tell 
dur fellow citizens that we can not provide a speedier remedy 
then we have. Now then, I hope that the amendment pro- 
posed by the gentleman from New York will be adopted, and 
that we shall consider this matter to-morrow. Gentlemen, 
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do not let us say that we will not even give it any consider- 
ation, in the year of Grace, one thousand eight hundred and 
eighty-five. 

Cortlandt Parker, of New Jersey : 

Certainly, if we could do otherwise, this should not be post- 
poned for a year. We are certainly able to give it consideration 
earlier than within a year, but our Association's business is — 
fortunately or unfortunately — confined within prescribed limits, 
and hence a postponement for a year. And I may retort, I 
think fairly, to the question and the feeling of the learned and 
eloquent gentleman whom I follow, by saying : Will not a 
judicious public have more regard for the opinions that are 
formed after due time than for hasty judgments formed after a 
committee has made a report which they themselves have not 
had time to read ? 

If, therefore, we had time, I should be for going immediately 
on and having what discussion we can, but I understand that 
our time this evening is allotted to a most important paper and 
subject ; that to-morrow it is given to the hearing of the ad- 
dress that is to be delivered here, and to other important 
matters, and that if to-morrow evening has been allotted to 
this subject I can not see any reason for the amendment, for it 
seems to me that the adjudication of this matter is now made, 
and that we should begin this discussion to-morrow evening. 

B. A. Willis : 

If you will withdraw your resolution, I will withdraw my 
amendment ; then it will be all right. 

Cortlandt Parker : 

If that is so, I will withdraw my motion, with the under- 
standing that it may be renewed to-morrow evening, if the 
discussion should call for any such motion. 

B. A. Willis : 

Then I withdraw my amendment. 

On motion, the meeting adjourned to 8 o'clock P. M. 
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Wednesday Evening^ 8 P. M. 

The President announced the Committee on Publications. 
{See List of Officers^ at the end of the Minutes.) 

The President : 

I am informed that Mr. Benton, who was to have read a 
paper to-night is not present. His paper will be referred to 
the Committee on Publications. 

I now have the pleasure of introducing Mr. Venable, of 
Maryland, who will read a paper to the Association. 

Richard M. Venable, of Maryland, then read a paper. 

{See Appendix.) 

D. H. Chamberlain, of New York : 

I am not quite willing that the alacrity with which I rise 
to mingle in this debate should be regarded as wholly self- 
inspired. In these matters, as in many of the affairs of life, 
there are secret springs by which the visible actors are moved, 
and it is possible that on this occasion I ''see a hand you do 
not see, and hear a voice you do not hear." 

Mr. President, the subject we have to discuss is the par- 
tition of powers between the Federal and State Governments, 
and I lay my emphasis deliberately upon the word ''partition." 
It is the leading characteristic, I may say, of the American 
Government ; not only the characteristic which distinguishes 
it among modern governments, but the characteristic which 
distinguishes it from all governments which have gone before 
it. The learned and able and very vigorous discussion to which 
we have listened has sufficiently prepared us undoubtedly to 
contemplate this subject with due reference to its historical 
aspects. But I think it is not amiss to remark that the Repub- 
lics — the attempts at a sovereignty of the people — which have 
gone before that of the American Republic, are chiefly distin- 
guished from our own by this single characteristic of a certain 
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partition of powers between the Federal and the State Govern- 
ments. Greece was a brilliant country. No nation since has 
manifested equal intellectual acuteness and perception, equal 
ingenuity of intellect. Yet this one feature of popular Govern- 
ment, a partition of powers between a national government and 
a local government, was not found in Greece. Italy was the 
home of art, and of all culture and intellectual greatness. It 
had its Republics. They are gone long since, and the places 
that knew them know them no more, and the one feature which 
was wanting in those Republics and which is present in ours, 
is this partition of powers between the Federal or central and 
the State or local governments. 

The great object of this partition \& io fortify and secure 
the sovereignty of the people. Fifty-five years ago the great 
Frenchman, Tocqueville, looking at our institutions, was 
amazed at the simple fact to which I am referring. In his 
work upon "Democracy in America" he uses the striking 
simile, in describing the willingness and insistance of the 
American people in putting fetters upon their own action, 
thus: "It was a wild horse, bitting and bridling itself, and 
submitting itself to an owner and master.*' 

That, sir, is the idea that underlies this partition of powers 
between our Federal and the State Governments. That is the 
secret of the power of the American Government, which, after 
all criticisms, is the most beneficent and progressive govern- 
ment of the world. 

Daniel Webster is reported to have said once to Lord 
Ashburton : " We have not copied from Greece or Italy ; 
we have copied from the Creator, and our system is the solar 
system. Jupiter has its own orbit. Saturn has its own orbit. 
The Earth has its, and the Moon its. Yet the Sun holds them 
each in its own orbit while coursing majestically in a 
greater." 

I believe that these States and this Union are held together 
to-day by a law as celestial, and I trust as eternal, as that by 
which the Moon lifts the tides of the Sea. 
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I once had the privilege of talking with the brightest and 
raost philosophic Southerner whom I have ever chanced to 
know in a somewhat wide acquaintance. Speaking of the 
political differences which had grown out of this general 
question of the division of our governmental powers, he 
said to me: "After all, sir, it is mainly a question of 
education and of emphasis. You were born there ; I was born 
here; and we found ourselves at last standing in arms. We 
were in the midst of a civil convulsion; but you had your 
principles by education, I mine by education. And then, too, 
the difference was only a question of emphasis. You laid the 
emphasis upon the Nation, and I laid it upon the State, and 
here we were in the midst, as I have said, of a civil convulsion !" 

I go back in my memory, sir, more years than I sometimes 
wish I could, to a day when I was reading at an examination 
in a country school in New England. Our exercise consisted 
of Mr. Webster's closing remarks in his great argument in the 
White murder case. One boy after another was called to read 
the same passage. You remember those words : "Ah, gentle- 
men, that was a dreadful mistake." The first boy read it : 
"Ah, gentlemen, that was a dreadful mistake." The second 
boy read it: "Ah, gentlemen, that was a dreadful mistake.'' 
And the committee discussed the question which boy had read 
it correctly, when a gentleman who was in the audience, said : 
" Gentlemen, I heard Mr. Webster deliver that argument, and 
I will read it as he uttered H : "Ah, gentlemen, that was a 
dreadful mistake,** I have often thought of that incident, 
and I think it has its application here. It is a question of 
emphasis, but the emphasis, as in Mr. Webster's words, should 
be both on the State and on the Nation. To adhere still to 
Mr. Webster, it should be, as he said in his immortal peroration, 
if I may paraphrase it: "Not the Nation first, and rhe State 
afterwards, but the Nation aAd the State, now and forever, 
one and inseparable." 

Well, Mr. President, I did not intend to detain this audience 
so long with my remarks. The late Chief Justice Chase 
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can not be said, either in the preparation of his life or in the 
length of his judicial service, to have been altogether fortunate; 
but in the brief period of seven years during which he presided 
in that court, he had the opportunity, which he employed, of 
fixing certain conclusions and principles which I think will last 
as long, and be as gratefully remembered, as any decisions of 
that great court ; and I refer now particularly to the Mc Ardle 
case, in which he defended and fortified the great privilege of 
habeas corpus ; and, secondly, to the case already alluded to 
to-night of Texas vs. White, in the seventh of Wallace, in which 
his closing words are : " The Constitution, in all its provisions 
looks to an indestructible Union, composed of indestructible 
States." Mr. President, who will ever add to the power of 
that sentiment, or the felicity of that phrase ? 

D. S. Troy, of Alabama : 

I was one of those who believed while the Civil war was 
going on, that at its close there would be a change in the form 
of government under which we lived, and when I discovered 
some years afterwards that that was a mistake, and that the 
government had got back to where it was before the war, T 
took up again the subject of the formation of our government, 
and re-studied it in the light of the experience which the war 
and its results have given us, and the results which I reached 
were so plain and satisfactory to my mind that I trust this 
Association will pardon me for a few moments while I state them. 

In every nationality, in every independent people, there 
is a sovereignty necessarily following from a law of human 
society; there is a power than which there is no greater 
under Heaven. When the Revolutionary war closed, it is con- 
ceded that that power was in the several colonies who had 
thrown oflF the sovereignty of Great Britain. When the 
government of the United States was formed under the con- 
stitution of the United States, this sovereignty which, up to 
that time, had remained in the people of the several states 
was amalgamated. It did not depart from the people of the 
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several states^ nor was it conferred upon the people of the 
United States. The people of the Territories and of the 
District of Columbia are part of the people of the United 
States, but no particle of this sovereignty was conferred upon 
them. It remained in the people of the several states, and it 
remains with them until this day, and all the forms of gov- 
ernment that we have, whether state or national, are but the 
emanations from the will of this amalgamated sovereignty. 
And when we bear in mind the fact that all governments, 
federal and state, and all officers, both federal and state, are 
but the servants of the people and not their sovereigns, and 
that the power is in the people and not in the government, 
then it seems to me the legal difficulty in determining the 
possession of power in this land of ours vanishes completely. 
Now, in regard to this matter of secession. It has been set- 
tled by the arbitrament of the sword that a single state has 
no right to withdraw itself from the Union. It has always 
seemed to me that the same result would have been reached 
by any judicial mind that was not biased. We feel now, Mr. 
President and gentlemen, that we have a form of government 
in which the sovereignty of the people of the several states and 
the glory and prosperity and continued existence of our Union 
and nationality is placed beyond question for an indefinite 
future — aye, forever. It behooves us then to look at these 
principles which underlie our government ; to bow down to 
the fathers who planted them and whose real heritage we, their 
descendants, are now enjoying. 

The President announced as the committee on the resolu- 
tion in reference to the Supreme Court, William Allen Butler, 
Alexander R. Lawton, Rufus King, Cortlandt Parker, and 
William P. Wells. 

The meeting then adjourned until Thursday morning at 10 
o'clock. 
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Thursday, August 20tk, 10.30 A . M. 

The President called the meeting to order and said : 
The Chair desires to announce that Mr. William Allen Butler 
has declined to serve on the committee of five appointed last 
night, and substitutes in his place D. H. Chamberlain, of New 
York. 

William Allen Butler : 

I wish this change to be made as I was engaged as chair- 
man of the Committee on Jurisprudence and Law Reform. 

The President : 

I now have the pleasure of presenting to the Association a 
man long distinguished in the profession, to whom you will 
have the pleasure of listening, George W. Biddle, of Phila- 
delphia. 

Mr. Biddle delivered the Annual Address. {See Appendix.) 

E. B. Sherman, of Illinois : 

I know that I but voice the unanimous conviction of this 
body when I state that the learned, logical, courageous, and 
radical discussion of this question has filled me with pleasure. 
I rise now simply to suggest that the lines of discussion con- 
tained in this paper are entirely parallel with the discussion 
of the report of the committee presented yesterday, and I 
therefore move that the consideration of this address and the 
topics thereof be placed for discussion in connection with the 
report of the committee of which Mr. Field is chairman. 

Simeon E. Baldwin, of Connecticut : 
I second the motion. 

B. F. Willis, of New York : 

I hope that motion will not be adopted. I think it is im- 
proper to refer an address to a committee. 
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E. B. Sherman, of Illinois : 

I did not move a reference of this address to a committee. 
This address is open, like all addresses and subjects, to dis* 
cussion, and the discussion would necessarily involve, to a large 
extent, the considerations of the discussion of the report pre- 
sented yesterday by the eminent gentleman from New York. 
I therefore move that the discussion of this paper be entered 
upon at the same time with the discussion of the reports pre- 
sented by that committee. 

B. F. Willis, of New York : 

Recognizing and appreciating the address to which we have 
listened, but with a view simply of determining that question 
which is more important — that of the speedy administration of 
Justice — I am constrained to move that the gentleman's mo- 
tion lay upon the table. 

W. H. H. Russell, of New York : 
I second the motion. 

The question being upon the motion of Mr. Willis to lay 
upon the table the motion of Mr. Sherman, it was put to vote 
and carried by a vote of 43 to 38. 

The Secretary : 

The Executive Committee to which was referred the by-law 
yesterday have made some additions and amendments to it, 
«nd now submit it to the meeting for adoption. 

Walter George Smith, of Pennsylvania : 

I think that if we bind the Secretary by any by-law of that 
sort he may find himself hampered in the conscientious discharge 
of his duties, and I therefore suggest that the Annual Report be 
disposed of in accordance with the directions of the Executive 
Committee. I offer the following resolution as a substitute for 
that reported by the committee : 

" The Annual Reports shall be distributed in accordance 
with the order of the Executive Committee." 
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The Secretary : 

I am the oflScer of this body particularly charged with mak- 
ing a proper record of our proceedings and distributing it. 
Some differences of opinion have arisen as to what these duties 
are, and it is for that reason that I wish them to be clearly de* 
fined. This Association is now eight years old, and I have not 
to this day known precisely what my duties are in that direc- 
tion. I think that lawyers will all agree that it is right that a 
man's duties should be laid down so clearly that he should not 
mistake them. I think the time has arrived when this Associa- 
tion ought to send its reports to all who would be likely to make 
good use of them, and it is that conviction which has caused 
me to have this by-law laid before the meeting. 

Walter George Smith, of Pennsylvania : 

My only reason for offering that substitute is this : I do 
not think it is wise to bind the Executive Committee in a 
matter which is so much within its purview as this is. 

Jacob Weart, of New Jersey : 

Why not say : "And to such other persons or bodies as the 
Executive Committee may direct." The resolution speaks of 
the Supreme Court of each state. Now, while we all under- 
stand that to be the court of last resort, yet in some states 
the court of last resort is not known as the Supreme Court. 
I therefore suggest that instead of the words "Supreme Court,'*^ 
the words "court of last resort" be inserted. 

The Secretary : 

I will make those changes. 

George H. Bates, of Delaware : 

I would suggest also a change of phraseology. There is no 
Law Library of Congress, as I am informed by the Librarian. 
The proper name is the Library of the Supreme Court. I sug- 
gest that the by-law be amended according to the fact, whatever 
that may be. 

The Secretary : 

I will amend it in that particular. 
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R. Biddle Roberts, of Illinois : 

I move to lay the whole matter on the table. The present 
by-law is amply suflScient. 

B. F. Willis, of New York : 
I second that motion. 

This motion was lost. 

Rufus King, of Ohio : 

I move the suspension of the standing rule. The regular 
order of business is the reports of standing committees. 

James Bredin, of Pennsylvania. 
I second the motion. 

This motion was adopted. 

The President : 

The Chair will direct the Secretary to read the proposed by- 
law, as amended, upon which you are called to vote. 

Addition to By-Law VI. 

The Secretary shall send one copy of the Report of the 
proceedings of this Association to the President of the United 
States, and to each of the Judges of the Supreme Court 
thereof, and to the Library of the State Department, and of 
the Department of Justice thereof, and to the Library of Con- 
gress, and the Library of the Supreme Court thereof, and to 
the Governor and to the Chief Judge of the court of last 
resort of each state, and to the State Librarian thereof, and 
to all public law libraries, and other principal public and 
college libraries in the United States, and to such other 
persons or bodies as the Executive Committee may direct. 

A vote was then taken upon the adoption of the proposed 
by-law, and the same was adopted* 

The President : 

The reports of committees are now in order. 
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William Allen Butler, of New York : 

I am instructed by the Committee on Jurisprudence and 
Law Reform to present their report, and I shall do so orally, 
leaving to my colleague, Mr. Baldwin, the duty of presenting 
the report with reference to one and the last subject to which 
I shall revert. 

Three subjects were committed to this committee for con- 
sideration. 

First. — The subject of habeas corpus procedure, particu- 
larly with reference to an apparent conflict of jurisdiction 
between the Federal and the state courts. This subject 
was brought before the Association in 1883, by a paper of 
Judge Thompson. We were then informed by Judge Poland 
that a bill introduced by him was pending in Congress to 
restore the right of appeal to the Supreme Court of the 
United States in all cases of habeas corpus in which decisions^ 
had been made by the Federal Judges, I am now 
informed by Judge Poland that that bill has passed, has been 
approved by the President, and is now upon the statute book. 
This much has been effected by that legislation, in accomplish- 
ing which I think we all feel that the thanks of the Association 
as representing the bar of this country are due to our asso- 
ciate, Judge Poland. It is very likely that important changes 
in the constitution of the Federal courts will before long take 
place under the action of Congress, and the opportunity may 
then occur to render more effective, in some respects, the 
administration of the law in regard to habeas corpus ; but in 
the meantime it is the unanimous opinion of the committee 
that everything the Association can do at present has been 
accomplished. 

The second subject referred to the committee was that 
relating to defective and improvident legislation. This was- 
particularly referred to in a resolution adopted at the last 
meeting after the reading of Mr. Simon Sterne's paper on 
" Slipshod Legislation," which was received with great 
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interest by the Association, and which brought before the body, 
in a very graphic and interesting manner, this whole subject. 
Mr. Sterne's paper was referred to our committee. But that 
subject had already, and before the reading by Mr. Sterne of 
his paper, engaged the attention of the Association as early 
as 1882, and in the report of this committee presented in 
that year the subject had been discussed with particular 
reference to a very able paper read by Professor Way land, 
of Yale College, before the Social Science Association, the 
recommendations of which were to a certain extent embodied 
in the report of your committee ; and at that time a resolution 
was passed which will be found in the proceedings of 1882, at 
page 305, to this effect. 

" Resolved, That in view of the growing evil of hasty and 
ill-considered legislation and of defective phraseology in the 
statute law, this Association recommends the adoption by the 
several states of a permanent system by which the important 
duty of revising and maturing the acts introduced into the 
legislatures, shall be entrusted to competent officers, either by 
the creation of special commissions or committees of revision, or 
by devolving the duty upon the Attorney-General of the state." 

That resolution was, I believe, unanimously passed in 1882 ; 
at our last meeting the paper of Mr. Sterne brought the 
matter afresh before the attention of the Association, and 
the committee judged that the reference of that paper to it was 
in the same line as the resolution which had already been 
adopted by the Association. They have therefore carefully 
considered the paper of Mr. Sterne. Mr. Sterne, in this 
paper reaches three conclusions generally. (1) Disapproving 
of the general system, as adopted in many States, of biennial 
sessions of the Legislature instead of annual sessions. (2) 
Approving and urging upon the Association the propriety of 
separating the mode of action upon private and local bills 
from those relating to general legislative subjects and a return 
to the methods of the English Parliament, in order to substitute 
for the ordinary methods of legislation the making up of a 
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calendar of such bills, the taking of evidence, the deposit of 
money to guarantee against expenses, etc. (3) The supervision 
by some competent body of the text of legislative enactment. 

It is sufficient to state briefly, without going into any details, 
the conclusions that the committee have reached in regard to 
this matter. They do not think it desirable that the Association 
should express a disapproval of the experiment which is now 
being tried, with apparent success, in many of the states in 
substituting sessions of the legislature every two years for 
yearly sessions. The effort seems to be upheld by a general 
public sentiment. We think it would be undesirable for this 
Association to put itself upon record against a growing public 
sentiment in favor of diminishing the volume of legislation. 

In regard to the proposed substitution of new methods or a 
recurrence to old methods, the committee are of the opinion 
that it is not desirable for the Association to undertake to go 
into anything so much in the line of special legislation as such 
recommendations would involve. 

In regard to the last recommendation of Mr. Sterne the 
committee are of opinion that that is in accordance with the 
line of action already adopted by the Association ; that is to 
say, the necessity of providing some remedy against the hasty 
and often inconsistent legislation which is rushed througli 
legislative bodies. The proper mode to correct that abuse 
seems to be that adopted by the Association in 1882. If we 
want to accomplish anj real reform we can most effectually do 
it by putting what we propose in the shape of the legislative 
form of a bill. For instance, the committee in taking up the 
subject of the acknowledgment of deeds and the subject of di- 
vorce, finally got the authority of the Association to formulate 
bills ready for introduction into the different legislatures, and 
in one state, Missouri, the bills thus formulated and sent to the 
legislature, have become laws and are on the statute books of 
that state. Thus we have instances of two bills which have 
already become integral parts of the statutory law of one great 
state of the Union, and we hope that gradually those very 
bills will be adopted by other states. 
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What the committee respectfully suggest on this subject is a 
resolution which I will take leave to read — 

" Resolved, That the Committee on Jurisprudence and Law 
Reform be directed to prepare and submit to the Association 
at its next Annual Meeting the draft of such laws as they 
shall think suitable to carry into effect the recommendation of 
the resolution, passed by the Association at its Annual Meet- 
ing in 1882, relating to Commissions on Legislation.** 

Mr. Butler, continued : 

This action will empower your committee to take up the 
resolution of 1882 as it stands, and to formulate its recom- 
mendations in the shape of statutory provisions to be submitted 
to the Association at its next regular meeting, which can then, 
perhaps, through the machinery of the local councils, be brought 
before the legislatures of the different states. That resolution 
we offer as a part of our report. 

The only remaining subject is the one to which I referred as 
being particularly in charge of Professor Baldwin. It relates 
to the subject of habitual and professional criminals. In 1882 
* resolution was passed by this Association on that subject. 

His report is short and, with your permission, as a part of 
the report of the committee, I will ask Professor Baldwin to 
read it, and upon the reading of that, the resolutions which it 
recommends and the resolution which I have suggested will 
be before the Association for their action. 

Simeon E. Baldwin, of Connecticut, then read the report 
referred to as follows : 

To the American Bar Association : 

At the Annual Meeting of the Association in 1882, the 
following resolutions were adopted on motion of Mr. Sher- 
man, of Illinois : 

'^Resolved, That the criminal laws of the United States 
and of the several states do not sufficiently distinguish and 
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punish persons committing crimes as a business; and that 
provision should be made for the permanent confinement of 
those who so engage in crime as an occupation or pursuit. 

" Resolved^ That the Committee on Jurisprudence and Law 
Reform be requested to consider and report a proper method 
and criterion for discriminating between professional and non- 
professional criminals, and for the protection of society against 
the former, when so ascertained." 

Your Committee on Jurisprudence and Law Reform have 
accordingly taken the subject-matter of these resolutions inta 
consideration, and submit the following report : 

No countries have ever grown populous and rich without 
finding the development of material prosperity accompanied 
by the formation of a class of habitual criminals. These men 
gather mostly in the larger cities, but use them as centers- 
from which they can execute their schemes of plunder, where- 
ever booty is to be had at the price of fraud or violence. Un- 
til within the past half-century, we were not in a condition, in 
this country, to suffer much inconvenience from this cause. 
But now the rapid multiplication of wealth, the rise of the- 
great cities in new states, and, to a certain extent, the remoter 
influences of our civil war, have given the dangerous classes 
of society a sudden prominence. 

There is a burglar that watclies the location of every new 
national bank, more closely than the Comptroller of the Cur- 
rency. There is a thieving class that knows better than the- 
newspaper reporter, when the leaders of fashion close their 
houses for their summer campaign, and what diamonds they 
carry with them to the mountains or the shore. There is a 
sharper class that waits for you on the street, and a sharper 
class that follows you into office and counting-room. 

No large city is without such men ; no village is too small 
to be safe from their incursions. We recognize their presence^ 
we feel their power ; but, up to this time, the American legis- 
lator has not taken the first step to guard against them. 
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The root of Anglo-Saxon liberty is personal independence, 
the security of individual right. The methods of a secret 
police, domiciliary visits, inquisitorial investigations into your 
neighbors* business, publicity given to private concerns — 
these are things foreign to native ideas of American politics. 
But as we change our social conditions, we must change our 
social laws. New enemies call for new defences ; or, rather, 
they call for defences new to us, but familiar to all nations 
that have grown great before us. 

These are, in a word, a system of registration of criminals, 
and of police supervision over discharged convicts. 

Under the Penal Code of France, adopted in 1810, convicts 
sentenced to imprisonment at hard labor, or for not less than 
five years for grave offences, whether at hard labor or not, 
remain for life under police supervision. The convict before 
his discharge must declare where he wishes to reside. The 
Government may grant his wish, or may refuse it, in which 
case he must select another place for their approbation. He 
receives a sort of passport to the place appointed, specifying 
how long he may take for the journey, and what stops he may 
make on the way. Within twenty-four hours from his arrival 
he must report to the Mayor of the place, and he can not leave 
it without a new passport, and after three days notice. Five 
years imprisonment may be the punishment of any infraction 
of these rules. Those twice convicted of petty offences may 
be put under similar supervision for from five to ten years. 

The general registration law of France, also, assigns every 
man a legal domicile, which he can only change by a formal 
notification to the public authorities, and where the main 
events of his life are recorded. 

The plan of police supervision has been gradually adopted 
in Great Britain, in connection with the expansion of the 
"ticket-of-leave" or license system, which was initiated in 1840. 

By the Act of 1853 (16 and 17 Vict., c. 99, ss. 9-11), the 
State Department might grant to any convict sentenced to 
transportation or penal servitude a '^license to be at large" 
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during such period of his term of sentence as might be deemed 
proper, in the Kingdom, or in some designated part of it, as 
the case might be, and on such conditions as might be pre- 
scribed. This license ^as revocable at the pleasure of the 
government. 

In 1864 (27 and 28 Vict., c. 47) it was enacted that any 
ticket-of-leave man who failed to show his license to a consta- 
ble on demand, without good excuse, or who broke any condi- 
tion of his license, might be sent to jail for not over three 
months ; and that any such person should be liable to arrest at 
any time on mere suspicion. He was also required to keep the 
Chief of Police, of every place where he might be residing, noti- 
fied of such residence, and of any change of it. All male 
convicts were to report monthly to the Chief of Police, either 
in person, or, if so permitted by him,' by letter. 

By the Act of 1871 (34 and 35 Vict., c. 112), any consta- 
ble, authorized by the Chief of Police, may arrest any convict 
having a license, if it appears to such constable that such con- 
vict is getting his livelihood by dishonest means, and if the 
court thinks there are reasonable grounds for so believing, the 
license is forfeited. If a man is twice convicted of crime, the 
second sentence may make him subject to the supervision of 
the police for not exceeding seven years, after his discharge 
from his second term of imprisonment ; and during this seven 
years he must make monthly reports, etc., like the ordinary 
ticket-of-leave convict. And though no such sentence be 
passed, yet if within this seven years after his discharge from 
his second term, any court of competent jurisdiction finds 
reasonable grounds for believing that he is getting his liveli- 
hood by dishonest means, or if, on an arrest for crime, he gives 
a false name or address, in court, or " if he is found in any 
place, whether public or private, under such circumstances as 
to satisfy the court, before whom he is brought, that he was 
about to commit or aid in the commission of any offense pun- 
ishable on indictment or summary conviction, or was waiting 
for an opportunity to commit or aid in the commission of any 
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offense punishable on indictment or summary conviction," 
or, if found in any house, shop, yard or garden, " without 
being able to account to the satisfaction of the court, before 
whom he is brought, for his being found on such premises," 
he may be sentenced to a yearns imprisonment. 

By the same Act as amended in 1876 (89 and 40 Vict., c. 23), 
a system of prison registration and description is commenced. 
The State Department may fix from time to time the classes 
of convicts to whom it shall apply, and each member of that 
class shall be photographed in any style of dress the authori- 
ties may prescribe, and a record made of his name, age, per- 
sonal description, offense, occupation, residence, etc. This in- 
formation is tabulated and registered in London for English 
convictions, in Edinburgh for Scotch, and in Dublin for those 
had in Ireland. 

Your committee are of opinion that the time has come for 
the introduction of similar registration and supervision laws 
into those of our states where the habitual criminal class is 
most numerous. Its members deserve to bear the mark of Cain. 
They deserve to stand open to arrest on mere suspicion. They 
deserve to have the burden thrown on them of explaining their 
presence in places where they have no lawful business to be. 
They deserve to have their past record known to every magis- 
trate and officer of the peace. We would not, as suggested in 
the first of the resolutions under consideration, confine them 
within four walls for life. This may be necessary in the case 
of a few who are absolutely incorrigible, but for the rest, we 
would rather make the world their prison, by keeping them 
under watch, wherever they may be. And to do this more 
effectually, your committee would recommend another measure 
of legislation. 

The habitual criminal is not likely ever to hold public 
office, but he ought not to vote for those who do. A single 
conviction of felony, and a second conviction for any offense 
for which imprisonment may be inflicted, should work a for- 
feiture of the elective franchise. In exceptional cases such a. 
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forfeiture may be too great a penalty. For such, there is an 
adequate remedy by a resort to executive pardon, or legislative 
clemency. But in ninety-nine cases out of one hundred, the 
forfeiture is right, and the great interests of society demand 
its execution. 

In several of our states, constitutional or legislative provi- 
sions disqualify from voting or from holding oflSce those who 
come in from other states, where they had been disqualified by 
conviction for crime. Such an exclusion evinces a spirit of 
comity, which it would seem, should be universal, in respect to 
those offenses involving moral turpitude, and which are regarded 
by each of the states concerned as equally criminal.* 

It is not altogether creditable to the United States that we 
have thus far made so limited a use of this mode of punishment. 
It was familiar to the ancients ; it is familiar to every nation 
in Europe. For all grave crimes and for many minor ones the 
French Code imposes it.f Italy and Belgium do the same. 
Germany, Holland and Sweden allow the courts to impose it, 
in their discretion, within certain limits. "Civic Degredation" 
for habitual criminals seems the natural badge of their condi- 
tion ; and it is a badge, in our land of frequent and close fought 
elections, which is sure to attract public attention, and therefore 
to put the public on their guard. 

The plan of police supervision over criminals has not been 
wholly untried in the United States, but, following the earlier 
English legislation, it has been used simply as a substitute for 
imprisonment in cases of crime when reformation was indicated 
or hoped for. 

Thus, Massachusetts has during the past few years introduced 
into her statutes, what is called the "Probation OflScer" svstem. 
Such an officer may be appointed in every town, and it is his 
duty to inquire as to the character and antecedents of every 
person arrested there for crime, in order to judge whether he 



* See Code of Georgia, Rev. of 1882, i 129. 

t Code Penal, Art. 28, 34 ; Law of February 2d, 1852. 
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*'may reasonably be expected to reform without punishment/' 
On his report and recommendation, the court, in case of con- 
viction, may release the prisoner on probation " upon such 
terms as it may deem best, having regard to his reformation." 
The probation oflScer keeps watch of him during the term of 
probation, and communicates all proper information in regard 
to his doings to the police. Before the probation is conceded, 
the officer is to inform the court whether the prisoner has ever 
been convicted before of any ofiFense, and we presume that a 
prior conviction would be generally held a bar to such a release. 

Laws of this nature are obviously very different from those 
which your committee desire to recommend. We suggest in 
the case of habitual criminals, not probation in lieu of imprison- 
ment, but probation after and in addition to imprisonment. 
Society must either deprive them of all liberty for life, or re- 
store it to them on such terms as sufficiently protect the public 
well-being. 

A man who is known to the police to belong to the class of 
habitual criminals, who is publicly registered as such, and has 
twice served out a term in prison, has but a poor chance, no 
doubt, of gaining an honest living. But no man is wholly 
bad, and the poorest chance is better than none. 

It will be both for his interest, and that of the state where 
his crime were committed, to better his chances by removal to 
new scenes. But if the state assumes the responsibility of 
his release and the possibility of his removal, she ought to 
give those among whom he may go the means of knowing 
what he has been. 

The registration of these criminals in one state would do 
little except drive them to some other, unless each state which 
desires it can have the benefit of the registers kept elsewhere. 
An exchange system between the public authorities of the 
different states, under which the records of each are made 
accessible to all, is an easy matter to arrange. Already the 
" Rogue's Gallery " of photographs in the City of New York, 
and the police record that accompanies them, begun without 
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the requirements of law, are by the courtesy of her authori- 
ties often made the means of following and identifying the 
criminals who have gone into other jurisdictions. Each state 
might, at slight expense, publish annually descriptive registers 
of all its habitual misdemeanants, proved such by a second 
conviction, send copies to the authorities of every considerable 
place within its limits, and to each of its criminal tribunals, 
and exchange others with any or all of its sister states. 
Each name would have its number, and in the graver cases 
photographs should be taken, and copies furnished to any 
public oflBcer on payment of the necessary expense. 

The resolutions direct us to suggest a proper method for 
discriminating between professional and non-professional 
criminals. We know no better test than the familiar one fur- 
nished by the record of a second conviction, nor do we think 
it wrong after crime has been twice proved against any man, 
to hold thenceforth that he has forfeited the presumption of 
innocence with which our humane laws surround the ordinary 
citizen. One slip, though it may end in prison, is not 
necessarily fatal to character ; a second of the same kind, 
commonly is. 

Your Committee would therefore recommend the adoption 
of the accompanying resolutions. 

All of which is respectfully submitted. 

Wm. Allen Butler 
Simeon E. Baldwin 
Skipwith Wilmer 

1. Resolved, That provision should be made by law in 
every state for keeping a record of the name, age, personal 
appearance, residence, occupation, and general antecedents of 
every person who may be convicted in its courts of felony, 
or who may have been twice sentenced to imprisonment for 
any crime or misdemeanor; and for printing such records 
annually, for distribution to its courts and police authorities, 
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and for exchange for similar publications of other states ; and 
that photographs of convicts deemed specially dangerous 
should also be taken, to be used in a similar manner. 

2. Resohed^ That provision should be made by law in 
every state, for subjecting all persons who have been twice 
sentenced to imprisonment for any crime or misdemeanor, to 
police supervision for life, or such shorter term, not less than 
five years after the expiration of their second term of imprison- 
ment, as the court may order; and also to perpetual depriva- 
tion of the right to vote or hold public oflSce. 

3. Resolvedy That the Committee on Jurisprudence and 
Law Reform be directed to prepare draft laws suitable for 
carrying out the intent of the above resolutions, and furnish 
copies of the same and of the foregoing report to the Local 
Council of the Association in each state, with the request 
that they endeaver to secure their adoption by the Legislature. 

Alexander R. Lawton, of Georgia, moved that the first of 
the resolutions introduced by the committee be adopted, and 
the motion was carried. 

W. H. H. Russell, of New York *: 

In order to bring the subject of the last report before this 
Association I move the adoption of the last three resolutions 
just read by Professor Baldwin. 

Roger A. Pryor, of New York : 

I move that the whole of these resolutions be laid upon the 
table. The reason is, that the spirit of the report embodied in 
the resolutions is so opposed to the teachings of Christianity, 
so inhuman, so closes the door upon the reformation of all 
criminals that they should not be adopted. 

Richard Vaux, of Pennsylvania : 

I second the motion, and I also desire to protest against the 
doctrines of the report. 

E. B. Sherman, of Illinois : 

Let me suggest to the learned gentleman from New York 
that it would be much more courteous to the committee to 



34 GENERAL MINUTES. 

allow discussion without this peremptory and wretched practice 
of laying a thing upon the table. It is utterly inconsistent 
with American ideas of fairness and propriety. I move that 
the discussion of the matter be deferred until next year. 

Roger A. Pry or, of New York : 

The gentlemen from Illinois doe3 me — unintentionally, no 
doubt — very great injustice when his remarks proceed upon 
the hypothesis that I am unwilling to engage in a discussion 
with him upon the policy embodied in this report and resolu- 
tion. I accept the suggestion of my friend, and move the 
adjournment of this momentous subject for discussion and 
determination until next year, promising my friend that, if 
God spares me, I shall be prompt and prepared to meet him 
then in the discussion. 

John F. Dillon, of New York : 
I second the motion. 

William Allen Butler, of New York : 

Before this motion prevails I may be allowed perhaps a 
single word, not in defence of that portion of the report 
which my colleague prepared, and in which I concurred, 
because the sentiment appears to be to adjourn discussion, 
and whenever the discussion arises the report may be defended. 
But I certainly have a right and I desire to exercise it — and 
it is the first time in the history of this Association that there 
has been necessity for exercising it — to defend the action of 
the committee in making the report. The committee, of which 
I have the honor to be chairman, did not originate any crusade 
against crime, but the Association itself in 1882 directed the 
committee to consider and report upon this subject — not as to 
what degree of humanity or Christianity should be applied by 
society to criminals in the discharge of its function for the 
preservation of the rights of property and of person, but what 
discriminations could be made in its dealings between those 
men who keep the law and those who violate it habitually ? In 
the discharge of that duty the attention of the Association has 
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been drawn to the provisions made in other countries for the 
safety of society against those who are banded together for its 
destruction, and suggestions are made as to possible means of 
protection at home, all in strict obedience to the direction of 
the Association. 

I submit that in the discharge of that duty the committee 
is certainly entitled to protection, and if Mr. Baldwin^s work is 
to be put under the ban, it is not to be done without at least a 
respectful remonstrance on the part of the chairman of the 
committee. 

Alexander R. Lawton,of Georgia : 

Lest I should be misunderstood, from having moved the 
adoption of the first resolution, as in any manner casting re- 
proach upon the other part of the report, I desire to say that 
it was because I foresaw that there might be discussion upon 
the second branch of that report and upon another subject. 
But lest that action should be misunderstood, somewhat as a 
question of privilege, I desire to say that I think we are in- 
debted largely, and for one I return my thanks, to the commit- 
tee for their very able and exhaustive report upon a very im- 
portant subject. I trust that this Association has no morbid 
sensibilities with reference to dealing with habitual criminals. 
I hope they have no objection to its being announced to the 
world that they are trying to deal with this question, and that 
those sentiments to which we have all been taught by Holy 
Writ to feel and to utter are not necessarily to stand in the 
way of the discharge of solemn duties. I feel all that, and 
therefore most cordially do I sympathize with our most excel- 
lent and faithful committee that have done so much for this 
Association, when they protest in this manner against being 
thus treated for the discharge of a duty so proper and so hon- 
orable and so well performed as theirs has been on this occasion. 
The report and the resolutions, if not correct in all their de- 
tails, certainly do honor to the head and heart of those who 
introduced them in many respects, and in their general features, 
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commend themselves to every one who wishes for the good 
order of society. 

W. H. H. Russell, of New York : 

Having moved the adoption of the report of the committee, 
I felt justified from the fact that this Association entrusted 
to that able committee this important question, in supposing 
that there could not be a dissenting voice from the suggestions 
made in that report. I went to my friend. General Pryor, and 
asked him to withdraw his motion to lay upon the table so that 
we might discuss that report here to-day, and if it is the pleas- 
ure of this committee to ask that it may be received at this 
session and the discussion postponed until next year, I am wil- 
ling to accept that as an amendment to my motion. My motion 
now is to receive the report and postpone discussion upon it 
until our next meeting. 

E. B. Sherman, of Illinois : 

I beg the indulgence of the Chair for a single moment. 
Fortunately, or otherwise, I am the putative parent of this 
monstrous progeny. In 1882 I had the honor to introduce 
this resolution. In the following year, I introduced a similar 
resolution into the Bar Association of Illinois, and upon the 
report of a committee, suggestions were made in that direction 
which have already culminated in the most beneficent results 
in the criminal jurisprudence of my own State. I had not 
the slightest idea when oflFering the resolution here that it 
would produce the antagonism which it seems to have 
aroused, but I was about to rise after the report of the com- 
mittee and make the suggestion that probably few upon the 
floor here have considered this as carefully as the committee 
has, and that probably the action that should be taken by this 
body finally — wise and conservative it always is — could not 
be properly taken to-day. We want to read and consider this 
report. We want to read the Sermon on the Mount, which 
is indorsed by my distinguished friend from New York, and 
consider whether the golden rule prevents us from protecting 



DISCUSSION OF REPORT. 3i7 

ourselves against crime. I was about to rise and make the 
suggestion that more consideration would be absolutely neces- 
sary, and I therefore fully concur in the suggestion made. 
I perhaps ought to say, rather by way of privilege, that when 
two distinguished gentlemen have risen upon the floor, and 
have used language towards this committee and its report 
which they have, this Association is not at present in the 
temper to consider the report. 

Roger A. Pry or, of New York : 

I infer upon the language of my learned friend from 
Illinois, and from the words of some other gentlemen that 
possibly I have been guilty of some phraseology reflecting 
upon the committee. If so, I beg to assure the committee 
and the Association that it was pure inadvertence. I meant 
no reflection upon the committee, nor as I have already said 
by the motion I made, did I mean to cast any reproach upon 
them ; but I confess, Mr. President, that under the impulsive 
impression which the hearing of the report made upon me, I 
sprang to my feet meaning to protest only against the spirit 
which pervaded the report, meaning to protest against the senti- 
ment involved in the usurpation of the prerogative of the 
Almighty, to put the mark of Cain upon a fellow man, mean- 
ing to protest against that other sentiment, that this universe 
of God should be converted into one boundless prison, and 
that a fellow being should be denied the loeics poenitentice 
which I say our Master gave to the habitual criminal even 
in the act of execution. I say that possibly — intending 
barely to enter that expostulation — I may have used language 
that was indecorous and improper, and, if I did so, I beg 
pardon and trust the Association will forgive me. 

S. E. Baldwin, of Connecticut : 

In regard to the sentiments of the committee, allow me to 
add to what has been said by the chairman that it was not the 
supposition of the committee that the Association would act 
upon this important subject until the report had been in print 
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and Tiad been properly considered. It would be very agreeable 
to the committee that action on these resolutions should be had 
next year. 

The motion of Mr. Russell, of Ifwr York, to receive the re- 
port and postpone action upon it until next year', «ms adopted. 

The President : 

The next committee to report is that on Judicial Adminis- 
tration and Remedial Procedure, of which Mr. King, of Ohio, 
is chairman. 

Rufus King : 

Until yesterday our committee was unable to hold a meet- 
ing, and our report will therefore be somewhat desultory. 
One of our committee, Mr. Phelps, is absent in England. 

The committee on Judicial Administration and Remedial 
Procedure, report : 

1. As to the resolution adopted by the Association at its 
meeting in 1883, requesting that the Vice-President in each 
state prepare and forward to this committee a summary of 
the judicial system in the respective states, and that the com« 
mittee report a synopsis to the Association, the committee re- 
gret to say that no report has been received except from the 
Vice-Presidents in Missouri, Illinois, South Carolina, and Ohio. 
This and their general default last year indicates quite clearly 
that the Vice-Presidents have taken little interest in the 
subject, and, as it may be that the Association entertains a 
similar feeling, the committee recommends, for the purpose of 
testing that question, that they be discharged from further duty 
in respect to this matter. 

Upon vote of the Association, the committee was discharged 
from further consideration of that matter. 

Mr. King then continued : 

2. As to the resolution offered by Mr. Baldwin, of Connecti- 
cut, at the meeting in 1884 and referred to this committee, 
relating to the discrimination in favor of the Territories and 
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District of Columbia as to appeals to the Supreme Courts 
the recent legislation by Congress on that subject, as an- 
nounced in the President's opening address, renders further 
action unnecessary. 

3. As to Mr. Fox's resolution referring to this committee so' 
much of the Annual Address (by Judge Dillon) at the meeting 
in 1884, as to the evils of the system of reporting the decisions of 
the courts, we have after the most careful consideration, met the 
same diflSculty which apparently embarrassed the writer of the 
address. The evils of the system are manifold and great, and 
growing ; but where the remedy shall be found is a question 
to which the committee find it exceedingly difficult to furnish 
a solution. The Association will not be prepared for such an 
advanced step as that of abrogating the rule of stare decisis, 
the comer-stone of the common law. 

But the abuses of reports and reporting, so rapidly growing 
upon us, both by book and magazine, deserve the action of the 
Association, and, as the most effectual method of bringing 
this about, the committee recommend the following method : 

'^ Resolved, That the Committee on Judicial Administration 
and Remedial Procedure be instructed to formulate the question 
so referred to them so far as to be presented to the Association 
at the next annual meeting, and that it be made the special 
order of the second day next after reports of committees." 

Upon vote of the Association this motion was adopted. 

4. The plan of relief for the delays incident to a final de- 
termination of suits in the Supreme Court of the United States, 
and for the remedy of the want of an adequate review of cases 
involving less than 35000, which plan was presented to the 
Association by the Law Association of Philadelphia, was re- 
ferred to this committee by resolution. 

All the plans relating to this subject may be distinguished 
as belonging to either one of two classes. 

1st. That class which proposes a division of the Supreme 
Court into sections, and a hearing of particular groups of causes 
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by the sections, sitting separately, except in cases involving 
a Federal question. 

2d. That class which proposes the creation of intermediate 
appellate courts. 

To the latter class the plan of the Law Association of Phil- 
adelphia belongs. 

The members of the committee, now present, unanimously 
report that they recommend the adoption of a plan for inter- 
mediate appellate courts, in preference to the partition of the 
Supreme Court. 

In the matter of details, however, two members of the 
committee, favor the particular measure for the creation of 
these appellant courts, which received the sanction of a ma- 
jority vote of the Association, at the Fifth Annual Meeting 
(1882), and which may be briefly described as the plan of the 
Davis Bill. The other member favors, in reference to the de- 
tails of the plan, that of the Law Association of Philadelphia. 

As the difference is one of detail, your committee do not 

think it suitable to enter into a statement of these differences, 

as they will be fully ventilated in the discussion by the 

Association. 

RuFus Kino 

Geo. W. Biddle 

Walter B. Hill 

Aug^uet £Oih, 1SS5, 

The report of the committee was then received, and on 
motion, it was referred to the committee already appointed 
on the subject. 

The President : 

There is no report from the Committee on Legal Education. 
The next committee is on Commercial Law. 

Thomas J. Semmes, of Louisiana : 

I regret to say that our committee is so situated that it is 
almost impossible to have a session. We have never had a 
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majority of the committee present, and it is for that reason 
that the two matters which have been referred to the com- 
mittee can not now be reported upon. I ask, in the hope of 
haying a majority by the next meeting, that the committee 
be allowed to consider the matter and report at the next 
meeting of the Association. 

The President : 

Additional time will be given to the committee unless some 
objection is made by the meeting. As I hear no objection, 
the request is granted. 

The Committee on International Law is next in order. 
I received a letter from Judge Peabody, the Chairman, stating 
that he was called to Europe to meet the Conference on the 
subject of international law, and asking me to let the com- 
mitttee take further time. As there is no objection, further 
time will be given the committee. 

The Secretary : 

The Committee on Publications, which is the next in order, 
reports to the Secretary on the papers placed in their hands. 
If they report that the papers are to be printed, then they 
will be printed ; if they report otherwise, then they will not 
be printed. No report is made openly to the meeting. 

In regard to the next committee — that on Grievances — I am 
not aware that there ia any report to be submitted. 

The committee on Obituaries, of which I am chairman, 
usually reports in print. 

On motion of B. F. Willis, the vote by which Charles S. 
Bradley, of Rhode Island, was made a member of the General 
Council was reconsidered, because of Judge Bradley's absence, 
And Nicholas Van Slyck was elected a member of the 
-General Council in his place. 

On motion the meeting then adjourned to 8 o'clock P. M. 
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Thursday, 8 o'clock P. M. 
The President : 

I have the pleasure of introducing to the Association, Francis 
Rawle, of Philadelphia, who will proceed to read a paper. 
Mr. Rawle then read a paper on "Car Trust Securities." 

{See Appendix,) 

The Secretary : 

Mr. Sherman, of Illinois, has put into my hands the follow- 
ing resolution : 

" That the suggestions contained in the learned and very 
thoughtful address of Geo. W. Biddle, relating to jury trials, 
and legal procedure, be referred to the Committee on Judicial 
Administration and Remedial Procedure, who are requested to 
report at the next session." 

The President : 

If there is no objection, the reference will be made. 

The report of the committee of which Mr. Field is chair- 
man now comes up for discussion.* 

B. F. Willis, of New York : 

Mr. President, preliminary to the discussion that we are 
jibout to enter upon, and with a view to defining the issue 
which this report presents, I wish to offer the following resolu- 
tion : 

^^ Resolved^ That the report on the Delay and Uncertainty 
of Judicial Administration be adopted, and that five thousand 
copies be printed, with the Appendix, and distributed by 
the Secretary among the members of the American Bar 
Association." 

In this connection I wish to say that the very comprehensive 
report that has been submitted, presents the question of ques- 
tions : How to eflFect the speedy and proper administration of 

*This report was presented in print and will be found in the Appendix. 
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justice ? A question that effects every citizen, that involves the 
integrity of the nation itself — for the sole legitimate function 
of the government is to protect person and property. If this 
function is loosely, or oppressively or ineffectually, exercised, 
then the government becomes a lamentable failure and has no 
apology for its existence. I congratulate this Association, I 
congratulate the country, that this matter has been submitted 
to a c ommitte e «o difltittgiiished lor iheir 2tal and learning, the 
Chairman of which is one of the illustrious jurists of this 
century. That report presents the situation with precision. 
It demonstrates the unconscionable delays to which every suitor 
is subject. It suggests the causes, and it indicates remedies, 
the propriety and practicability of which suggest themselves 
to every intelligent citizen, and should receive the support of 
every thoughtful lawyer. The delay in the administration of 
justice is a disgrace to our civilization. Let us enumerate the 
causes for this. JFirsty the time consumed in the discussion and 
determination of incidental questions which should be decided 
either promptly, or upon the trial of the main issues. Second^ 
the uncertainty of the law. Thirds the inability of the courts 
to dispose of thie causes in a reasonable time. Fourth^ the 
reversal of decisions upon technical grounds, without reference 
to substantia] justice. 

What intelligent lawyer will dispute these facts ? If these 
causes are so completely manifest, what are we to do ? Why, 
to decide upon a remedy ; and in this respect the report is no 
less comprehensive and able. The question is simply whether 
or not this unspeakable disgrace shall abide with us, or be 
stamped out by the adoption of the measures that this report 
recommends. Now, what are the remedies? 1. Abridge 
the trial and simplify the procedure. 2. Reduce to a minimum 
by stringent conditions, all postponements and continuances. 
3. Reduce the number of appeals" so that they should come 
within the capacity of the Appellate Court. 4. Increase the 
number of judges in the courts of first instance, or, by the 
creation of commissions, dispose of the cases that accumulate 
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upon the calendars. And finally, reduce to a plain statute all 
of the law that is passed — not the whole law, not codify the 
whole law — but such law as is practicable, to a plain statute, 
so that we can understand the law before it is declared by 
the judge. 

Now, if this Association hesitates to grapple with this prac- 
tical question, it will disappoint the just expectations of a 
people who honor and admire the legal profession. Then let 
all side-issues and collateral questions be set aside. Let every- 
thing be subordinated to the substantial issue — shall self gov- 
ernment be vindicated, so that every suitor in the land can 
repair to the temple of justice as a sanctuary, in a spirit of 
confidence, feeling that justice in substance and quick measure 
there awaits him. 

Henry Wise Garnett, of the District of Columbia : 
Mr. President, I suppose there can be but one opinion as to 
the desirability of the object to be attained. I agree fully with 
the last speaker as to what we want, but the question is: How 
are we to get it? His resolution started out with the fact that 
we had obtained it, and that in the report is contained every- 
thing necessary to attain that most desirable end. I listened 
with respect — I may say with the veneration which is due to 
the Nestor of the bar of our country, Mr. Field, when he made 
this report — that respect and attention which is always his 
due ; but, sir, certain suggestions occurred to me which I 
think should be brought before this meeting. 1. This matter 
of appeals as he presented it — this many reversals of deci- 
sions — has two sides. It does seem to me if there are so 
many reversals there must be some reason for it, and that the 
way to get justice is to allow an appeal. I do not think 
people should be cut off from their appeals because of the dififer- 
ences of judges' opinions. There will be differences of opinions 
between judges so long as this world lasts, and every court 
as we go up, not only is reversed by the higher court, but 
even in the highest court in the land there have been occa- 
sions when it has reversed itself. We have had in the past 
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discussions upon the best method to remedy the evil in our 
highest court. Has it ever been suggested that when that 
court had so much work unon its docket as to cause it to be 
unable to clear its calendar, that therefore all appeals are to stop 
until the court catches up ? That is the recommendation in 
this report. Are courts of appeal to stop ? I am allowed my 
appeal because, forsooth, the calendar of the court will enable 
the court to consider it, but to-morrow my fellow citizen is 
cut out of his appeal, because the court has adjourned without 
finishing its work. 

Now, it seems to me that there is another remedy. The 
gentlemen suggest that there could not be commissions to do 
the work of the Supreme Court. That may be. There has 
never been yet suggested a commission to do the work of the 
United States Supreme Court, but it does appear to me that a 
man should be allowed his appeal. And what is there to pre- 
vent intermediate courts of appeal if the Supreme Court is 
overcrowded ? That is the remedy that this Association has 
approved of in the case of the Supreme Court of the United 
States. Why would it not apply to the State courts ? 

Then again, there is a suggestion in the report that in. 
matters of injunction and writs of that character, if they 
can not be decided within a week, then they fall. Sir, 
mankind continues to-day, as in the days of Shakespeare, to 
work by wit and not by magic, and frequently these writs 
constitute the very foundation and gist of the object to be 
obtained. We want right, we want justice, but do not let us 
take a step that may cause us to be in the position spoken of by 
that old English lawyer, who said of the two Chancellors, who 
succeeded each other, that he knew not which to praise : the 
tardy justice of the one, or the speedy injustice of the other. 

I think, sir, the writ should not fall, if within the week the 
judge could not satisfy himself about it. The judge should 
have an opportunity of knowing whether the writ ought to 
stand or fall, be it a week or any length of time that is neces- 
sary. We want a remedy, we want celerity, but we want a» 
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remedy for the injustice of the delay, and a celerity that will 
give us as near an approximation to true justice as we can 
obtain. 

Then again I stand before you as an advocate of that much- 
abused and, it seems to me, almost friendless system — the 
system of some form in pleading. I do not suppose there is a 
lawyer present who has not suffered more through the ignor- 
ance of an adversary in preparing some sort of a paper that 
could not be classified, than he has through the most able 
plea that ever was drawn. How is this to be remedied? 
They say, first, we give you summary judgment ; and the 
proposition is presented that the whole system of the law is 
reversed ; the defendant must show cause and obtain an 
order to enable him to have a right to defend himself. 
Sir, he has the right by nature to defend himself, and the man 
that brings him into court has to make good his cause before 
the defendant is called upon to do anything. They say we 
are to try the case by affidavit — for it comes back to that. 
The plaintiflf comes in with an affidavit. The defendant is to 
meet him with another affidavit. There we have a pleading of 
affidavits. I understood the gentleman in reading the report to 
say that anyone could put in what they choose in the affidavit. 
Why there was a gentleman in my town, not altogether igno- 
rant of the law, for he bore the honored title of Justice of the 
Peace, and he was sued as a trustee in a certain equity suit, 
and thinking, as it is reported to me, that he could plead, he 
wrote his own answer which was "guilty as indicted." 

Now, sir, I believe in forms. I can not see why if a man 
can draw a paper containing his case and setting it out prop- 
erly, there can not be statutory forms made. Let them be 
simple and plain. If information is desired as to what the facts 
are let the plaintiflf append his statement of facts, in the form of 
an affidavit, to his declaration ; but let him classify it by a certain 
form. Let us have something that we may know what we are to 
try, for the gentleman says : " trials before courts, whether with 
or without juries should be shortened by stricter discipline — 
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closer adherence to the precise issue." What issue? Why, 
one gentleman told us to-day that the judge could fix the 
issue after the case comes into court. This matter of allow- 
ing people to put what they please in their papers only delays 
the fixing of the issue. It has to be fixed somewhere, 
sometime. Why not fix it by the statutory forms of pleading. 
Where will there be any precise issue if this sort of pleading 
is to be allowed. 

Then again: ^*the postponement of a trial," etc., etc. Is 
there a jurisdiction in the United States that does not require 
affidavits for continuances ? Has not the judge the power to 
pass upon the question of whether a man ought to have a con- 
tinuance or not ? Do we need such a recommendation as that 
from this Bar Association ? I think not. 

There are many things in this report most worthy of com- 
mendation, but to adopt that resolution, to say that we take 
this report now within twenty-four hours after it is put 
into our hands for consideration, at a place where there are 
so many attractions to distract our attention as Saratoga, 
to say that we can now pass cool judgment upon this report 
and send it out with our recommendation, is certainly hasty 
and unwise. I believe in this Bar Association, I believe in 
the work it is doing, and I believe it will be the cause of the 
greatest good to the people of this country ; but I say that we 
should delay action upon this resolution for the present so 
that we may deliberate upon it and then proceed with such 
judgment that, when we have finished the glorious work of 
this our summer, it may cause all the winter of our diacontent, 
as regard the delays, to pass away. 

Henry Budd, of Pennsylvania: 

My friend who has just preceded me has pointed out some 
of the objections to this report, I propose to point out some 
that seem to me to go even more to the root of matters and, 
to me, to be more objectionable than those already mentioned. 
The gentleman who oflFered the resolution adopting this report 
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as a whole and putting it forth as a species of code in itself^ 
insisted that the fact was, that the question of codification 
did not come up in it, that the question of trial by jury 
did not come up and that we should confine ourselves mainly 
to the subject of suggesting a remedy: but when he attempts 
to adopt this report as a whole, I take it he adopts the reason- 
ing of the report as well as the propositions contained at the 
close thereof. Now, the propositions do not go to the full 
length of the reasoning which precedes them. The report is an 
able and strong argument, in my opinion, for codification. 
There are two great benefits, according to the report to be 
acquired by this adoption. First, Doing away with the un- 
certainty of the law. Second. Doing away with the evil of 
the increasing number of reports. Let us see if either of these 
claims can be sustained. Take the immense body of decisions 
which have arisen upon the Statute of Frauds. It is only the 
other day that a member of this Association published three 
volumes on the Statute of Frauds, representing thousands of 
cases, upon the interpretation of one single statute. Look at 
the cases and decisions upon the codes. We find the law 
arising from statute so uncertain in many cases that we have 
conflicting decisions of the Courts of the same State upon 
what the same statute means, and we have frequently the 
Legislature stepping in practically and stating what the statute 
meant. Nor shall we find that reports will die out. They will 
still be necessary. We have seen that the number of volumes — 
particularly in this state — has not decreased since the adoption 
of a code, or of an approach to a code. What certainty have 
we that the code, once adopted by the Legislature, will be satis- 
factory ? It would be impossible to draft a code which would 
be perfectly plain, so that ''he who runs may read," or which 
would be at all permanent ; we should have a continual enact- 
ment of codes, one after the other. Codification may do in 
some respects. It may do in criminal matters, but when there 
is a proposition, as here, to codify everything, it seems to me 
that it can not be done with success, and I do not think this 
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Association should put itself upon record as saying that such 
a thing can he done and as recommending the practical sup- 
planting of the common law. 

Walter B. Hill, of Georgia : 

The very able report which has been submitted deals with 
two subjects which are not necessarily bound together. The 
first, is the subject of the delays of justice. The second, is the 
subject of the uncertainty of the law. The fact that these two 
subjects are distinctly presented, and that there is not a neces- 
sary chemical affinity between them is demonstrated by the fact 
that the gentleman who just preceded me discussed but one 
of these topics and the gentleman who preceded him discussed ' 
the other. Therefore it seems to me that the logic of this 
subject would require that some separation between these topics 
should be made by the Association in the discussion and 
in whatever action should be taken by it. On page 9 of 
the report, the committee set forth the causes of the law's 
delay. On page 22 they proceed to detail the causes of the 
uncertainty of the law. And when they come to the question 
of remedy it is true that in a certain sense they blend them, 
but they do not attempt to combine them in any such sense 
as to make it necessary that the Association should take a 
single vote upon this question. 

The reason why I call attention to the double character of 
this report, so far as concerns the topics with which it deals is 
this : Personally I am concerned, and I say deeply concerned, 
with only one of these subjects. I come from a state, 
Georgia, which for twenty years has had a civil code — a civil 
code of the common law, in which the law of personal rela- 
tions, of real estate, of personal property, the law of actions 
and defenses, the law of evidence and the law of equity have 
been codified ; and, sir, I am happy to say that in our quiet 
State of Georgia — the world, it seems, not knowing this fact — 
we are going on and falsifying, day by day, the prophecies of 
those fearful evils that will happen, according to Professor 

4 



50 GENERAL MINUTES. 

Dwight and others, when a civil code is adopted. I am sure 
I speak the voice of the profession of Georgia when I say 
that her civil code adopted twenty years ago has very greatly 
reduced the uncertainty of the law. It is not, of course, a 
complete codification of the common law and equity. It ha« 
not prevented resorts to the court for interpretation, and yet I 
feel like adopting the words Mr. Gladstone has used with refer- 
ence to the Constitution of the United States — that the civil 
code of Georgia is " the greatest instrument ever struck off at 
one time from the heart and brain of man."* 

Now, sir, on the other question — of the law's delay, we in 
Georgia feel a very deep interest because those causes assigned 
in this report &a the reasons for the law's delay operate in our 
own state to the prejudice of litigants and to the shame of our 
jurisprudence. We have not sufficient courts or enough 
judges. Our laws allow preposterous periods for the different 
steps in the processes of litigation. They might very well 
be shortened to the periods indicated in this report. 

I regard the production of this report as an era in the 
history of jurisprudence. The principles it sets forth will 
be as immortal as the law itself. I feel that the great 
pledge of Magna Charta, which we members of the legal 
profession have allowed to be violated for hundreds of 
years, will be re-enacted in the hearts of the American 
people when this report goes before them, and that the great 
pledge which said that justice should neither be sold nor denied 
nor delayed shall become, as it never has become before, one of 
the guarantees of liberty in this land. It may be said that 
the sale of justice involves more open corruption than its delay. 
It may be said that the denial of justice involves more of 
outrage than its delay. But, after all, they result alike in the 
defeat of justice. To delay justice to one side is but to deny it 
to the other by holding the promise to the ear and breaking it to 
the hope. To delay justice to the poor man is but to sell it to the 
rich. And, sir, I feel that this great Nation, when it shall 
come into the possession of these principles, will enter again into 

^Thomas R. R. Cobb was the codifier of the common law and equity. 
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a solemn covenant of Magna Charta with itself, and we shall 
make the principle which guarantees us against the delay of 
justice, a vital principle of personal liberty. 

I would be glad, if the time permitted, to consider some of 
the details of this report. Let us not be guilty of sacrificing 
the great good that will come from an emphasis upon the lead- 
ing principles of this report because we happen to cavil at 
the ninth part of a hair in some one of its less important 
particulars. 

In conclusion, I desire to say that this being my first attend- 
ance upon a meeting of this Association, I think it has been 
to me an era in my professional life. I feel, sir, that here, and 
more particularly because this report has been produced than 
for any other reason, a new torch has been lit upon the holy 
altars of justice which the members of the legal profession will 
"'bear in uplifted hands along the generations." We are not 
here to plead for hurry in the administration of justice. What 
we protest against is not the slow work of the law, but its long 
pauses of no work. We protest against its accumulation of 
untouched work — against the insufiicient judicial machinery 
which the treasuries of our country have provided for doing 
the business of litigation. 

On motion of B. A. Willis, of New York, it was resolved 
that when the meeting adjourned to-night, it be to meet 
again at 10 o'clock to-morrow morning, and continue the dis- 
cussion of the report. 

C. C. Bonney, of Illinois : 

Mr. President and gentlemen of the Association — I am 
very reluctant to speak upon a great theme like this, within 
the few momenta allotted for the purpase, but this subject has 
been too near to my heart for many years to allow me to pass 
it by in silence. 

In my judgment, no more important subject has ever been 
brought before this Association. It will reflect an enduring 
honor on the distinguished lawyer who introduced the resolution 
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and procured the appointment of the committee by which the 
measure was brought to its present hearing. Any report sub- 
scribed by him, and by the learned and eminent jurist who 
joined him in the report, deserves and would command the 
considerate attention of this body. But notwithstanding the 
glowing words of eulogy which we have heard in relation to 
the report, it certainly becomes a body such as ours to pause a 
little, and consider deliberately what has been written, and to 
what the resolution offered seeks to pledge us in substance and 
in form. 

It is an auspicious day when the American Bar Association 
grapples with the practical evils that beset the administration 
of justice. From sea to sea, and day by day, there come 
through the public press uticeasing complaints that the admin- 
istration of justice in this country has become dilatory and 
inefficient. It is but too true that in a large majority of cases, 
speedy and substantial justice is denied to suitors. It is, alas, 
too true that in this country there is but little worthy the name 
of justice administered by the tribunals established by law for 
the trial of the causes of the friendless and the poor. No 
words can exaggerate the magnitude of the evil, nor the duty 
of this Association to deal with the questions now presented. 

I find in this report so much which is in accord with my 
own sympathies, so much to approve and admire, that I am 
reluctant to siiy, as still a sense of duty and obligation to the 
truth compels me to do, that there is also something in it to which 
I can not give my approval. Nothing can be further from my 
desire, than to have the present discussion drift into a conflict 
between two opposing parties. Let us see what there is in 
this report to approve, and let us, so far as practicable, add to 
it whatever would make it more worthy of our support. 

The great difficulty which we meet at the outset — the cause 
of causes of the present delay and uncertainty in the admin- 
istration of justice — arises from the fact that the country has 
outgrown all the methods provided for the transaction of legal 
business. While in other departments the increase of facilities 
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has kept pace with the growth of business, the perfecting of 
the laws and the administration of justice, have scarcely done 
more than to stand still. Certainly the increase of judicial 
Tnethods and machinery has been so scanty in comparison with 
the progress and development of the country, that we may 
truly say there has been no progress worthy of our profession 
and of the cause of justice. 

While the law should be fixed, admiimtration should be 
flexible ; and I conceive it to be one of the greatest evils of our 
•day, that tlie practice acts in the several states have descended 
into unnecessary and minute details, which, being fixed by 
fitatute, are inflexible, and work more injustice than justice in 
their application. A report like this, and the measures to 
follow and give it practical application, ought to draw sharply 
4ind clearly the distinction between the law, that is, rules of 
right and conduct, and rules of mere judicial procedure. 

There are some minor objections of which I will speak very 
briefly. The report recommends that there be a change in 
the practice in the United States courts in this : That as there 
is conformity in actions at law between the practice in the 
«tate courts and that of the national courts, the same uniformity 
should be extended to cases in equity also. I dissent from this 
part of the report. 

It is beyond the power of the State Legislature, or the state 
courts, to make any rules or regulations which would change 
the administration of justice in the national courts, in causes 
in equity, but probably it would be competent for Congress to 
make the proposed change. Mow, if I have a case in California, 
or Maine, or New York, in equity, I can prepare my bill with 
a knowledge of all the facts, and send it to my correspondent 
in that state, and he can file the bill and prosecute the case 
■advisedly ; but if on the other hand, I have an action at law, 
I, who know all the facts and have become acquainted with the 
-circumstances in detail, am compelled to send a statement of 
those facts to my correspondent in another state, for him to 
prepare the pleadings ; the man who knows all the facts can 
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not prepare the pleadings, and the man who prepares the 
pleadings can not know all the facts. I testify from mj 
own experience, and appeal to the experience of my brethren 
to witness, that in almost every such case, there is some 
blunder or mistake which works a disadvantage more or less 
serious. Whereas, if Congress should repeal the conformity 
Act of 1872, and enact that all proceedings in civil causes in 
the United States courts shall be according to the forms and 
practice in equity, saving a tml by jury where it may lawfully 
be demanded, we would then have a practice whicli is siraptidtT 
itself, and one which is familiar to all intelligent lawyers, from 
Maine to Oregon, and from Oregon to Florida. I urge that 
we advocate an extension of the practice under the rules in 
equity, to all civil causes, saving the right to a trial by jury 
in proper cases, instead of sweeping that practice away, and 
introducing the state practice in cases in equity, in the United 
States court, as recommended by the report. 

The second objection is this : The report urges that when 
the court of last resort is unable to dispose of the cases taken 
to it, the cases should then be reduced. I diasent from this, 
and urge instead, that the proper remedy is to increase the 
judicial machinery, as may be necessary for the transaction of 
all proper business. 

The third recommendation of the report with which I can 
not agree is, that in no case should there be a postponement of 
a trial on account of the engagement of counsel elsewhere. 
I think such a rule would work the greatest injustice. A 
client who has paid a lawyer for understanding and preparing 
to argue his case, should not be forced to trial, and compelled 
to employ a new lawyer, because the counsellor in whom he 
confides, and whom he has paid, is actually employed in 
another court. No client can afibrd to employ a lawyer who 
is at liberty to have but one case. 

But the main complaint of the report, as I gathered from 
reading it last evening, is against what is called, judge-made 
law, and the main remedy urged throughout the report is, as 
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I understand it, what is called a codification of the law. 
What is codification f I understand it to be a statement of 
the rules of law relating to the different topics of jurisprudence, 
with a sub-statement of the exceptions to those rules. I omit 
for the present to notice provisions for the application of rules 
of law to cases as they arise. 

True codification would be, to take the statutes, text-books, 
and decisions, on evidence, contracts, real estate, personal prop- 
erty, carriers, corporations, damages, torts, truste, insurance, 
equity, and other departments of the law, and reduce them to 
a clear and distinct statement of rules and exceptions, to be 
enacted into statutes. I beg you to consider for a moment, 
what amazing ability, what wonderful learning, what perfect 
knowledge of language, and what keenness of discrimination 
are required to perform this task. Certainly the highest 
qualities of a trained and gifted intellect would be taxed to the 
uttermost in accomplishing the vast and splendid work. But I 
am in favor of such codification, just as rapidly as the circum- 
stances will allow it to be performed, with the necessary means 
to facilitate its progress, and bring it to a just conclusion. 
The objection that I make to the recommendation of the report 
to substitute legislative codification for what it calls judge-made 
law, is this : That there never sat in any state, nor can be con- 
stituted under existing laws, a legislative body capable of per- 
forming the work of codification desired. It is as much beyond 
their qualifications as would be the construction of a perfect 
chronometer or other complicated machine. I must therefore 
oppose altogether the project of substituting the present legis- 
latures, for the present courts, as an agency for the development 
and progress of the law. As between legislature-made law 
and judge-made law, give me always that which is declared 
with some deliberation, and some learning and painstaking by 
members of the bench. 

In our system of jurisprudence, it is perfectly within the 
judicial province, when a new question of law arises, to answer 
it by declaring the new rule of law that results under the new 
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<;ircuiiiatance.s, from established principles. The adaptability of 
what is decried as judge-made law, to new conditions as they 
arise, is its crowning glory ; the want of such adaptability is 
one of the most serious objections to statutory law. 

But I will join with my distinguished friends most heartily, 
in advocating and doing everything in my power to promote 
the establishment of judicial commissions, constituted of 
members of the profession who have served at the bar, or upon 
the bench, long enough to qualify them to execute the work of 
proper codification, department by department, and when com- 
pleted, ask at the hands of the Legislature a declaratory 
statute, declaring the codification to be law. Legislatures may 
discover and declare the principles of human relations, but 
thev can not make them, for thev exist in the nature of human 
societv. 

Now, in the few moments left me, all I can do is barely to 
mention what I conceive to be the most needed specific 
remedies for the delays and uncertainties of judicial adminis- 
tj'ation, and which I had hoped somewhat to illustrate and 
explain. 

Firat. — No man should be allowed to bring a cause in any 
court, except upon filing his submission both to do and to 
receive substantial justice, without regard to any technicality 
or matter of form. 

Second. — No man should be allowed to conduct litigation at 
the public expense except there be probable cause that there 
is something to litigate. 

Third, — In every case there should be a preliminary inquiry^ 
to detennine the existence of such cause. And if no such 
cause appear, there should be an immediate decree, and its 
immediate enforcement, unless the trial judge, or an appellate 
judge, should certify probable cause for an appeal. The doc- 
trine of probable cause has long been familiar to the profession 
in criminal jurisprudence, and there is no good reason why it 
should not be extended to civil cases. 
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Fourth, — At the end of every bill in equity, petition, com- 
plaint, or declaration, and as a part of every defense, and ap- 
pellate proceeding, the pleader should be required to specify 
the exact questions about which the parties differ, and the ad- 
verse pleader should be compelled cither to admit the questions 
to be truly stated, or to specify them, whether of law or fact, 
as he claims them to be, and the litigation should be confined 
to those exact questions, unless on grounds of public policy 
the court should otherwise order. 

Fifth. — I think the greatest evil which the American people 
now suffer in their administration of justice, arises from the fact 
that the constitution of the primary courts is entirely wrong. 
We begin with a foundation of ignorance, incompetency, and 
resulting injustice, and then we wonder that trials are delayed, 
decisions unsatisfactory, and appeals multiplied. The remedy, 
first of all, is to put great and wise and learned judges at the 
fountain head. When the highest and most capable judges 
shall sit to hear, in the first instance, the causes of the people, 
especially the complaints of the poor and friendless, whose 
court of first instance is, in ninety -nine cases out of a hundred, 
also their court of last resort — w^hen it is made and accounted 
un honor to administer the utmost right and justice to the 
people in the first instance, then appeals will be lessened, 
litigation will decrease, and the administration of justice, fruit- 
ful of good results, will become indeed the crowning glory of 
the civilization which is our boast. 

Did time permit, I would be glad to speak of special judges, 
and other points of reform, and to criticise the recommenda- 
tions of the report in other respects ; for this theme has been 
near my heart for more than twenty years, and whenever the 
opportunity arises, an abiding sense of the grievous wrongs 
which the people suffer from the delays and uncertainties of 
judicial procedure, impels me to declare the means by which, 
.as it seems to me, those wrongs might be wholly, or in part, 
removed. 
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Thomas J. Senimes, of Louisiana : 

I feel, sir, that I ought to give the experience we have had 
in Louisiana for fifty years as to the operation of a code and as to 
the operation of a simple method of procedure. Legal busi- 
ness in this country has not increased in the past few years, 
and yet we hear this cry of delay in the administration of 
justice. We have no such complaint in our state. You can 
institute a suit there to-day, and in one month it is ready for 
trial, and you can carry it through all the courts and have it 
jwljudicated on finally within one year from its commencement. 
We have no terms of court. Writs are returnable in ten davs 
after service. If a party does not answer or plead, judgment 
by default is taken against him, and in two days thereafter if 
he still fails to file a plea or answer the judgment is confirmed 
ex parte upon proper evidence, without the intervention of a jury. 
Though the jury trial is known in Louisiana, it is not re8ort<?d 
to except in cases of tort, or where you bring suit against it 
corporation such as an insurance company or a railroad com- 
pany, a jury is asked for in the hope of getting some indirect 
advantage. If you ask for a jury you depasit twelve dollars. 
I do not suppose in the city of New Orleans there are a hundreil 
cases tried by jury in a year. We have stenographers attach eil 
to the court. All the evidence is reduceil to writing, and the 
entire cjise both as to law and fact is submitted to the Supreme 
Court of the state, and even if a jury has tried the case that court 
will set it aside without any sort of hesitation in the event that 
they do not approve the conclusion of fact at which the jury 
have arrived. Under the general issue you can prove every 
fact which goes to show that the obligation 8ue<l upon never 
existed. If you file a petition in which you state your facts 
in your own language, and you do not disclose a case which in 
law will entitle you to recover, we file what is called an excep- 
tion. We have nothing but the exception and the answer. 
As soon as the answer is filed the case goes upon the issue 
docket, and on the following Saturday or the Saturday afterwards, 
is called and fixed for trial. Only five or six cases are fixed 
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for each day, and if your case is not tried that day it is con- 
tinued and called again on the following Saturday. As to in- 
junctions, they are entitled to a precedence. As to suits upon 
promissory notes, they are entitled to a precedence. If you 
liave a mortgage and a promissory note, the note is always filed 
with the mortgage. You file your petition in court ex parte, and 
you get an order from the judge forthwith, directed to the sheriff 
to seize and sell the property of the defendant if within three 
days he does not pay the debt. Notice is given to him, and if 
he ftilB to pay, the property is advertised for sale for thirty 
days. We have no mortgages on personal property. 

Is it possible that the American Bar Association is going to 
admit that there is not wit enough in the American mind to 
prepare a code? Is it possible that we acknowledge our 
inferiority to the Romans who first enacted a code ; to the 
Frenchmen who enacted the Code Napoleon ; to the Sardinians ; 
to the Prussians ; to Italy ; to the Spanish ; to all the nations of 
Continental Europe which have adopted codes ? Is it possible 
that we have no man competent to express in apt terms the prin- 
ciples of law ? That can not be. Our code has had the tribute 
paid to it by Sir Henry Maine, one of the most distinguished 
lawyers in Europe, as being the best code in the civilized 
world. "Where are the principles of the common law to be 
found ? It was supposed in the breast of judges, but the 
breast of judges has been giving utterance to these principles, 
and thev are to be found in the books, in the various cases 
which have been adjudicated. What difference does it make 
whether the principle is to be found at the head note of a 
report, or whether it is to be found inserted in a code. It is 
altx)gether a misconception to suppose that you are going to 
make the law so clear that everybody will understand it ; 
that is not so. Doubt will always arise when the principles of 
the code have to be applied to new cases not anticipated by 
those who frame the language of the code, and that will ever 
be the case. We know that Justinian attempted to fix the law. 
He declared that no law book should be quoted except the 
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Pandects and the Code. But of course it wa»s a failure. The 
progress of law is a process of evolution. What the Romans 
attained at the time of Justinian, the common law is just 
approaching. The common law for two centuries has attempted 
to adapt itself to the wants of modem civilization, and it 
has only succeeded in so far as it has introduced equity, for 
the common law itself has been a failure so far, and justice 
in civil cases has only been administered practically through 
the instrumentality of your courts of equity. 

Now, in regard to this system of pleading I will give you 
an illustration. I was educated under both svstems. When 
a young man I practiced law in Washington City. I recollect 
a case tried in the Circuit Court of the District of Columbia. 
A person had dug a cellar next to an adjoining house and so 
close that it was supposed that the digging caused the falling 
of the house during the night, but during the night there had 
been a rain, and the question was whether the digging had 
caused the house to fall or the rain. W^ell, that brought about 
H discussion of three davs bv two of the most learned lawyers 
I ever heard discuss a law case, as to whether the action should 
be for trespass or trespass on the case. What diflference did it 
make what was the form of action ? In Louisiana all that was 
necessary would have been to have stated the ca«e. The time 
would not have been wasted in ascertaining what sort of an 
action ought to have been brought. In our state we consolidate 
into one case all the causes of action which you may have 
against the same man. You can bring a suit for a tort, or to 
recover a piece of land or to eject a tenant, all in the same 
action, if the defendant be the same. You laugh at 
that. Why ? The object of the law is to bring all of your 
eases together. It is not often resorted to, but still, there is 
no difficulty in trying all these causes together because the 
judge tries the case and not a jury. If a man demands a jury, 
then it is different — still the case goes to the Supreme Court, 
and there it is utterly immaterial how the jury decides the case. 

We have practically embodied Pothier, the French writer 
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on obligations, in our code. Our code is nearly a copy of 
that of France. We have copied the doctrines of these law 
books into the articles of our code, therefore, the principles 
are well settled. 

We have embodied in one book, the code, all the principles 
which you have scattered through a multitude of books. Is it 
not better to have them condensed, . rather than to be com- 
pelled to resort to all the opinions of the various judges 
throughout the country ? Therefore, it seems to me that this 
objection to codification, or this objection to putting into one 
volume the principles of the law of the land, so far from being 
objected to is a great advantage, and must necessarily facilitate 
the judges in the administration of justice. Does it avoid the 
necessity for discussion ? No. Human language can not ex- 
press an idea which will not give rise to discussion when applied 
to circumstances which that language never anticipated. There 
is just as much development of the civil law to-day in Louis- 
iana as there is of the common law. I recollect when I went 
there I had studied the law of contingent remainders, etc., 
and I almost shed tears because I had to loose all that learn- 
ing for which I had spent so much time. And may it not be 
that you who have studied these principles of the common law, 
scattered through so many volumes, may that not be the reason 
why you do not like to have them reduced to that simplicity 
which will relieve us of a great deal of discussicm which now 
has to be engaged in. 

Orlin M. Sandford, of New York, then read the following 
statistics on this subject, which had been prepared by Austin 
Abbott, of New York : 

Of the one hundred and twenty -six cases decided by the 
Court of Appeals, and included in the Ninty-fifth Volume of 
the New York Reports, final judgment appears to have been 
the result of the decision in sixty-three; while in sixteen, a 
new trial or other further proceedings appear to have been 
made necessary by the decision. 
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In these two classes of cases, the longest period between the 
commencement of the action or proceeding and final judgment 
appears to have been eleven years, and the shortest some- 
what less than two months. 

In the cases of the first class, the average period between 
such commencement and final judgment appears to have been 
three years and six months, and in cases of the second class 
five years and one month. 

The remaining forty-seven cases were made up of appeals 
from orders, modifications of judgments, and nondescript and 
miscellaneous cases, not falling within these two classes. 

Of the sixtv-three actions of the first class, two were actions 
in which less than a year elapsed between the commencement 
and final judgment ; in fourteen, the period was between one 
and two years ; in nineteen, two and three ; in nine, three and 
four ; in eight, four and five ; in six, five and six ; in one, six 
and seven ; in one, eight and nine ; in one, nine and ten ; in 
one, ten and eleven ; while in one case, the period was pre- 
cisely eleven years. Average, three years and six months. 

Of the sixteen actions of the second class, the period in 
two could not be definitely ascertained, but was several years 
in each ; in two, the period was between two and three years ; 
in two, three and four ; in three, four and five ; in three, five 
and six ; in two, six and seven ; in two, seven and eight. 
Average, five years one month. 

Robert D. Benedict, of New York : 

I move that this report be amended by the addition of a 
fifteenth article on the last page of the report, namely : As 
an additional means of shortening the delays of judicial pro- 
ceedings, "a diminution of the num1)er of jury trials." 

The President : 

That will lie on the table for the present. 

On motion, the meeting then adjourned until to-morrow 
morning at ten o'clock. 
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Friday^ August 21«^ 10 o'clock A, 3L 

The President called the meeting to order. 

Luke P. Poland, Chairman of the General Council, reported 
51 list of officers which the committee recommended for election. 

(See List of Officers, at the end of the Minutes ) 

The gentlemen named were then elected. 

On motion, Daniel K. Tenney, was elected a member of the 
General Council for Wisconsin. 

D. H. Chamberlain, from the special committee of five 
appointed to consider the subject of means for the relief of the 
Supreme Court of the United States, reported as follows : 

To the President and Members 

of the American Bar Association : 

The undersigned were appointed under the following resolu- 
tion adopted by the Association on the 19th inst. 

^^ Resolved, In view of the continued necessity for legislation 
for the relief of the Supreme Court of the United States from 
it« overplus of business, that a committee of five be appointed 
by the Chair, of which the President of the Association shall 
be the Chaiiman, to consider what action or expression, if any, 
may be advisable to be tjiken or had on the part of the Asso- 
ciation on this subject, and that the committee report hereon, 
on or before Friday current.** 

Your committee have considered the subject thus committed 
to them as fully as time has pennitted, and herewith submit 
their report. 

The subject stated in the resolution, has heretofore receiver! 
the most careful consideration and discussion of the Association. 

At its Annual Meeting in August, 1881, a committee of 
nine was appointed on this subject. This committee report e<i 
at the Annual Meeting in August, 1882, by elaborate majority 
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and minorty reports, which are printed in the Annual Pro- 
ceedings of the Association for 1882. Very full discussion 
was had by the Association of these reports at the Annual 
Meeting of 1882, which is also fully reported. By a decisive 
vote, the Association declared itself in favor of the establish- 
ment of an intonmediate court of appeals in the several circuitM 
of the United States — a plan which is in all substantial features 
embodied in what is known as the " Davis Bill/* which passe<l 
the Senate of the United States at the First Session of the 
Forty-Seventh Congress, in 1882. 

Your committee upon a review and reconsideration of the 
whole subject, as well as of the former action and discussion 
by the Association, are more than ever impressed with the 
absolute and imperative necessity of some additional legislative 
provisions for disposing of the accumulated and accumulating 
business of our highest Federal Court, which now and for a 
long time past has resulted in positive and intolerable delays 
in the administration of justice in that court. 

Your committee (with one exception) concur also, fully and 
earnestly, in the conclusion heretofore reached by the Asso- 
ciation, that an intermediate Court of Appeals, such as i* 
provided for in the " Davis Bill " is, in view of the constitu- 
tional as well as practical aspects of the subject, the beat and 
wisest solution of the problem. 

Your committee therefore recommend the adoption by the 
Association of the following minute : 

The American Bar Association, at its Annual Meeting at 
Saratoga, August, 1885, reiterate their conviction that the 
Congress of the United States is called upon by the great in- 
terests of justice and the prompt administration of the laws, to 
adopt without delay some efficient legislative means for the 
relief of the Supreme Court from its present enormous over- 
burden of suits and causes awaiting determination, and for. the 
future prompt determination of suits and causes brought in that 
court ; that in the judgment of the Association, but without 
committing itself in regard to all details, the bill introduced by 
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the Hon. David Davis, of Illinois, into the Senate, and passed 
by that body in 1882, providing in substance for an inter- 
mediate appellate court in each circuit for the final determin- 
ation of causes therein specified, gives promise in its general 
features of such practical relief as is now demanded, and the 
Association recommends the passage of such a measure. 

J. W. Stevenson, 
D. II. Chamberlain, 
A R. Lawton, 
William P. Wells, 
RuFus King, 

CORTLANDT PaRKER. 

The President : 

What is the pleasure of the A.ssociation as to the disposition 
of this report ? 

D. H. Chamberlain, of New York : 

I suppose it is proper for me to make a motion which will 
dispose of it. I therefore move that the Association adopt 
the report of the committee. 

B. A. Willis, of New York : 
I second the motion. 

Walter George Smith, of Pennsylvania : 

Before the question is put, I beg leave to call attention to 
the fact that the report made by the committee of which Mr. 
Rufiis King, is chairman, was laid upon the table yesterday 
in order that any discussion desired upon it should be had at 
the same time that this report was discussed. I suggest that the 
report of Gov. Chamberlain be laid upon the table until after 
Mr. Field's report has been disposed of, and then we may con- 
sider these two reports together. I move that as a substitute. 

Rufus King, of Ohio : 
I second the motion. 

This last motion was adopted. 
5 
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On motion of Simeon E. Baldwin, of Connecticut, the 
Association voted in favor of a collation instead of a more 
formal dinner at the Grand Union Hotel this evening, and to 
spend the time thus saved in social intercourse. 

On motion of D. H. Chamberlain, of New York, seconded 
by B. A. Willis, of New York, the following was adopted : 
" In view of the fact that at least one state of the Union has 
uninterruptedly maintained the whipping post as a form of 
punishment for crime, that at least three other states have 
now adopted it in specified cases, while still other states are 
considering its adoption, and some, if not many persons and 
bodies of men are urging its adoption as a punishment for 
certain classes of crimes. Resolved, That it be referred 
to the Committee on Jurisprudence and Law Reform, to 
consider and report whether the whipping post or other 
similar modes of punishment are legitimate forms or instru< 
ments for the punishment of crime consonant with the proper 
objects of the criminal law and jurisprudence, the welfare of 
American society, and the civilization of the age ; and if yea, 
in what cases and to what extent such forms or instruments 
may be applied and extended, with the respectful request that 
said committee, if practicable, will present a report hereon at 
the next annual session of the Association." 

On motion of B. A. Willis, of New York, and with the con- 
sent of the committee, the following words, on page 36, of the 
report of Mr. Field's committee were stricken out : "And if 
it should ever become so over-burdened as to be obliged to 
adjourn for a term without hearing all the cases in readiness, 
further appeals should thereupon be limited until the court can 
clear off the arrears, together with the current business." 
Also, the following words on page 37 : " The postponement 
of a trial should not be allowed because of the engagement of 
counsel elsewhere, nor ever, except in strict conformity to rules 
previously made by the judges, and for reasons of fact known 
to the court or proved by positive aflS davit." Also, paragraph 
ten on page 38. 
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B. A. Willis, of New York : 

I now ask leave to withdraw my motion made yesterday 
approving of the report and to offer the following as a subr 
stitute therefor : 

Reaolvedj That the conclusions and recommendations of 
the report on the Delay and Uncertainty of Judicial Adminis- 
tration be approved, and that five thousand copies be printed 
with the Appendix and distributed by the Secretary among 
the members of the American Bar Association. 

A vote was taken upon Mr. Willis* motion to withdraw his 
resolution of yesterday, and the withdrawal was allowed. 

The President : 

The question is now on the substitute resolution offered by 
Mr. Willis. 

George G. Wright, of Iowa: 

I suggested to the gentleman from New York this morning 
that I thought the resolution offered by him last night ought 
to be followed by another, and I therefore offer the following 
resolution so that it may go to the Secretary and be considered 
immediately after the disposition of the resolution now before 
the Association : 

And be it further resolved^ That it shall be the duty of the 
members of the General Council and the Local Council in each 
state, to bring this report and its recommendations to the at- 
tention and consideration of the executive and the legislative 
assembly thereof, and to urge upon them the earliest and most 
respectful consideration. 

E. F. BuUard, of New York : 

As this section 10, on page 38, is stricken out, I propose 
the following as a substitute — 

"In cases where appeals are not allowed as a matter of 
course, a judge of the appellate court may allow such appeal if 
he shall certify to probable cause.'' 
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On motion of William E. Earle, of Washington, it was 
ordered that the general debate on the report close at half-past 
eleven o'clock, and that then the two members of the com- 
mittee present have thirty minutes each in which to close the 
debate. 

This motion was agreed to. 

Robert D. Benedict, of New York : 

I put in an amendment last night in reganl to the diminu- 
tion of the number of jury trials. 

The President : 

That will lie upon the table for the present. 

William Allen Butler, of New York : 

I submit the following resolution as an amendment which 
may lie upon the table for the present : To strike out of con- 
clusion number 7, page 38, the words, " A week is time 
enough for a judge to hold such motion under advisement, if 
he can not within it make up his mind that a provisional 
remedy should be maintained, it ought to fall." 

W. W. Montgomery, of Georgia: 

I had not intended to enter into this discussion, being but 
newly admitted to this body, but after the reading of the 
report, it does seem to me that there is one view which has not 
been touched upon, and that is that this report is simply 
advisory. It is impossible for a committee of five, or even 
twenty-five, to put forth a scheme that would harmonize with 
the views of. over six hundred members, and I doubt whether 
on a more careful review I could find any objection to it. As 
a whole, it meets with my hearty concurrence, because it is 
simply advisory to future legislative bodies. I shall, therefore, 
with great pleasure support the report, for the reason that it 
will, under one of the resolutions now upon the table, be^ 
brought before the various legislative bodies of the states, and 
even before Congress, for their supervision and adoption, in 
whole or in part. Doubtless there will be changes and sug- 
gestions made to meet the local circumstances under which the- 
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ilifferent states act, but we are not voting upon law here. 
We are simply voting the skeleton of a scheme for future 
and mature consideration. That is often done. We have 
instances of it in the act of Charles II., the act of ffabeas 
Carpus. That act is not to-day, perhaps, in force in any 
state. In its principles it is in force in every state. I there- 
fore say that this report will go before the country, and 
•will bring the attention of the various legislative bodies to 
this much needed refonn. 

W. H. H. Russell, of New York : 

The thanks of this Association are due to the members of 
this committee for their great and valuable work as exhibite<l 
in this report. I am willing to accept it. Some gentlemen 
have feared that it might commit the Association to the 
code. It is not so. It is only a suggestion. We heard from 
Louisiana last night of the result of the code' in that state. 
It certainly must have convinced members that if that has been 
the philosophic result of codification in that state, every state 
in the union might with great propriety follow Louisiana — the 
state that gave to the civilized world one of the most eminent 
lawyers that ever honored any tribunal, and who was admitted 
to practice law in England by a special act of parliament — 
Judah P. Benjamin. If such has been the result in Louisiana, 
And, as we have heard, in the state of Georgia for twenty 
years, why should any one hesitate to adopt this report, fearing 
that it might commit us to codification. I hope that when we 
<jome to vote upon the report it will be adopted unanimously. 
As was intimated in the New York Herald of yesterday 
(one of the most conservative papers), this Association has 
never in its existence presented for the people a more credit- 
able suggestion and report than this. If the newspapers voice 
the sentiment of the country, then there can be no question 
that if the system presented is adopted, it will be one of 
the greatest measures that has ever been inaugurated in 
this country. I hope, sir, that we shall be able in this 
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state, after a few years, to bring about the great measure 
for which this organization was founded, that is the 
improvement of the administration of justice, and of equal 
^nd exact enforcement of the laws in each state. With great 
pleasure mti pride I shall vote for the report, believing that 
in the history of this Assooiation it will be one of the brightest 
and proudest events it has ever been called upon to ow ip i ckr , 

James Bredin, of Pennsylvania : 

I object to this report because it does commit the Association 
to codification. I consider it a covert attack upon the common 
law from which we derive all our greatness. 

In Pennsylvania we do not experience these delays which 
have been spoken of here, because we have adopted what is 
the true remedy for this matter. In 1873 we had a constitu- 
tional convention which largely increased the judicial force ; 
since then we have had no trouble. You can have a case tried 
in six months. Now, it is that system that we are asked to 
set aside. What I object to is the covert way in which this 
was introduced. In our state we can change the form of 
an action at any time. I do not think the report should be^ 
adopted. 

Manuel Eyre, of California : 

The principles of Christian ty itself were codified in the 
creed which has lasted eighteen centuries. I say that on Mt. 
Sinai God's laws were codifie<l, and it seems to me if the ten 
commandments were brought here some gentlemen would find 
fault with them. In our state we have a man who stands at 
the head of the bar there — Judge Belcher — who, when this 
civil code was first proposed, opposed it strongly. To-day he 
says that if the civil code of California had not been adopted 
it would be a misfortune which he has not words to characterize. 
There is a writer who, I think, has a national reputation — 
Professor Pomeroy. He produced four articles which we- 
published in our West Coast Law Joiirnal, wherein he picked 
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every flaw he could in the code. He showed its inconsisten- 
cies in many particulars, and when I put the question to him 
in his oflBce as to why he objected to the code, he looked 
at me in utter astonishment, and said : " Why, my idea is to 
perfect it. I think the code is indispensible." 

I tell you, gentlemen, the civil code in our state has very 
much lessened our labors. 

Simeon E. Baldwin, of Connecticut : 

The sixth conclusion of the report, on page 38, is only adapted 
to those states where a system of official stenographers obtains. 
Obviously, in some states and in small cases that would be 
entirely impracticable. I would move to amend the sixth con- 
clusion by inserting after the word " trial," these words : " in 
every court in which official stenographera are in attendance, '* 
and by adding after the words, "oral testimony,** these words: 
** which notes, if the court so order, shall be written out." 

John F. Dillon, of New York : 

The committee will accept that amendment jl** a part of their 
report. 

Cortlandt Parker, of New Jersey : 

It seems to me from what I have heard and seen here that 
there is so much division of opinion and absence of ability to 
make up one*s mind about the conclusions of this report, that 
I am justified in renewing at this stage a motion, which I made 
and withdrew, to postpone the final vote of this Association 
upon this important matter to another session. Upon a sub- 
ject so important as this, of whether this Association shall 
give themselves up to the scheme of codifying, or stand by the 
old common law, preferring a law made by custom and the 
opinions of judges, to that which may be created by the will 
of some legislature — to-day to be, and to-morrow to be no 
where — I say we had better take more time and consider the 
matter before we act. 
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B. A. Willis, of New York : 

I rise to a point of order, that the time for the considera- 
tion of this subject has already been fixed by this Association. 

The President : 

I sustain the point of order. 

John F. Dillon, of New York : 

The proposition is suggested that this matter which is con- 
fessed to be of the highest practical importance shall be post- 
poned for a year. Wherefore ? What does this report deal 
with ? What was this committee raised to consider ? The 
delays in the administration of justice and nothing else. The 
fact of these delays is confesseii. I believe thev exist in the 
state of New Jersey as well as elsewhere. 

Cortlandt Parker, of New Jersey : 
No, sir ; they do not. 

John F. Dillon, of New York : 

Then why should you object to litigants groaning under 
delays in other states, having relief from this crying evil. 
The only suggestion for delaying a vote is the misconception 
and mistake that the adoption of the resolution now before the 
meeting commits this bodv in some measure to what is known 
as codification. 

E. B. Sherman, of Illinois : 

Will the gentlemen add to the resolution : '* That the 
adoption of this resolution shall not be considered as commit- 
ting this Association in favor of or against the adoption of a 
code." 

John F. Dillon, of New York : 

This report deals with nothing but the laws delay. It 
specifies a number of causes which are the occasion of this 
delay, and in the course of the discussion it alludes to those 
delays which are caused bv uncertainty in the law. The 
argument of this report affirms that the existing laws are un- 
necessarily uncertain, by reason of the accidental and irregular 
development of case law, by reason of conflicting decisions 
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:and piece-meal legislation. One gentleman told us last night 
that a recent writer had sent out the three volumes on the 
Statute of Frauds. Does the gentleman who made that argu- 
ment propose to repeal the Statute of Frauds ? What ought 
to be done would be to condense it ; state what is settled by the 
decisions, and to indicate, as far practicable wherein the law is 
in dispute. Now then, in order to avoid all objection of this 
kind — for I think this great subject ought not to be compli- 
-cated with the general subject of codification upon which this 
Association will be called to act sooner or later — although 
my convictions are clear that what is well settled can be stated 
in the form of a statute, and that what is obscure and uncer- 
tain ought to be so stated. No ; to avoid the suggestion that 
this part of the report commits us to codification, at the 
request of the committee, the substituted resolution was intro- 
duced this morning, asking the adoption only of the Com- 
mittee's conclusions, in which there is not one word said directly 
or indirectly in relation to codification. 

David Dudley Field, of New York : 

Is it the proposition that if the words of Mr. Sherman are 
added, the report is to pass without debate? 

E. B. Sherman, of Illinois : 
No, sir. 

David Dudley Field, of New York : 

Then let us go on with the debate. I am ready, as I have 
•always been, to argue this question. We profess to be, and we 
are, a represent^itive body of American lawyers. Have we 
any opinions? Have we opinions that we are willing to avow 
and defend before our fellow-citizens, not to say our fellow- 
members of the bar. 

Mv time is limited, and I will divide what I have to sav, 
(1), In respect to delay, and (2), in respect to uncertainty. 
Do the gentlemen wish to shut off debate ? For my part I am 
ready to hear all that can be said against the report. Let us 
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have the discussion. Come up bravely to the level of your high 
calling and debate and decide so far as you can those subjects 
which most concern you, and most concern the bench, andr 
more than all, most concern the fifty millions of human beings 
between the Atlantic and Pacific seas. We had last night a 
most extraordinary argument by a gentlemen from the District 
of Columbia, in behalf of the old forms of pleading. Is it 
possible that there is any lawyer in this country willing to^ 
wear the cast-off" clothes of a paat generation? Doesn't he' 
know that in England, the home of special pleading, It has been 
long ago abandoned and that the judges of England have been 
considering within two years whether pleading should not !>& 
abandoned altogether. Doesn't he know that the chief justice 
of England when he was here, laughed to scorn those people 
who adhere to the old method of pleading. Doesn't he know, 
that in speaking with reference to a particular state — which state 
I will not mention — the Chief Justice, in his speech in New York, 
recommended that in our great Yellowstone Park at the Weflt 
there should be reserved a space to be called Pleading Park, 
where the spirits of the old judges of England if they ever 
revisit the glimpses of the Moon, may come to rest 
their souls in peace. The whole of the gentleman's argument 
was about the excellence of pleading. Why, even from Penn- 
sylvania we had yesterday an eminent gentleman delivering an 
address which amazed me, because I did not think that so- 
much good could come out of Pennsylvania. He recommende<l 
the abolition of the distinction between law and equity. And 
yet we have people here pleading for it. Does the gentle- 
man from the District of Columbia know nothing of the litera- 
ture of the law within the last twenty years ? That District 
of Columbia, of all the communities in this country, is the- 
worst for its law and its administration of law. The very last 
year, in the last term of the Supreme Court of the Unite<l 
States, there were twelve appeals to that court from the District 
of Columbia. How many judgments do you think were 
reversed ? One was dismissed and seven reversed. You see^ 
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here the law taught and practised in the District of Columbia. 
She should not come here to teach us what we are to have 
for the reform of our law. 

Now, sir, I have said enough about delay, about special 
pleading, and that sort of stuff which had better go to the 
waste basket. I come U^ the subject of codification. I am for 
codification, pure and simple. You will all come to it yet, I 
think. You may just as well attempt to go to the bottom of 
Niagara and turn the stream upward as to turn back the 
current of public opinion in this country which is setting 
towards a determination, to have the laws written in a form 
in which they, the people, can understand them. The 
argument for reducing the law to a statute is contained 
in this report, and the conclusion is expressed in this mild 
form : " That the law should be reduced, so far as possible, 
to the form of a statute.*' Does anybody deny that ? The 
({uestion is whether it is possible on a given subject. You 
may say you can not put into a statute the laws respecting obli- 
gations. That is another question. But for lawyers to say 
that they prefer law made by judges to law made by law- 
givers is something monstrous, to my apprehension. If you 
will, you may resolve that the law which it is possible to write in 
a statute shall not be so written. But is there any lawyer who 
is willing to say to his client "I know very well that the law you 
come to consult me about can be written in a statute, but I do 
not want it written there." Now, we have had at the present 
meeting one of the best illustrations of the need of a statute 
that it is possible to give. A gentleman from Pennsylvania, 
learned and acute, read a paper of an hour on " Car Trust 
Securities," the result of which was that although the interests 
concerned covered millions of dollars, yet no court agrees with 
any other court in the country about the law which governs 
them, and nobody knows what that law is. He showed that 
one court changed its views three times, I think it was, within 
six months. Now, I don't know that Mr. Rawle is a wag, but 
for my part I had a sort of suspicion that he read that paper 
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for the very purpose of showing the necessity for codification. 
And I will venture the opinion that if you retain Mr. Rawle he 
will put into ten sections a definite, clear, concise statement of 
the law of car trust securities, which will prevent litigation 
and reconcile conflicting opinions. My friend, Mr. Bonney, 
of Illinois, is in favor of a code, but he thinks that nothing 
short of divine providence can make it ; that you must first 
engage the most learned men in the whole country ; that you 
must not let the legislature alter a word, and then perhaps you 
will get it right. Well, I will give him two illustrations. 
FirsU he has been endeavoring to get Congress to enact, on 
the subject of negotiable securities, a bill passed by the English 
Parliament, which is a codification of the law of negotiable 
securities. Now, who framed that law ? Since I came here I 
have had put into my hands an address by Judge Chalmers, a 
county judge in England, in which he says that he framed it 
and got it passed. It is now the law of England. Mr. Bonney 
wants it to be the law of the United States, and he wantis 
Congress to pass it. Is not that an answer to his objection 
that no one man can prepare a code ? Isn't it an answer to the 
suggestion that you must have a large commission in order to 
get it ? Does Mr. Bonney know the history of the French Code ? 
Does he know that one of the French Commissionei*s wrote a 
letter yeara ago stating how the French Code w as prepared and 
how comparatively easy a matter it was after all? Let us 
hear what Judge Chalmers says about the English act. He 
says that his codification of the law of negotiable securities 
took in two thousand English decisions and seventeen statutas, 
all which are now embraced in a single statute of one hundred 
sections, which codify the whole law, and which, moreover, my 
friend wants passed by Congress. So much for that. Now, let 
me give you the history of codification in New York. We hiid 
a commission appointe<l under the constitution to codify the 
whole body of the law. What generally happens when new 
offices are created ? If they are paid, there are ten thousand 
applicants to one man competent. It seems impossible to have 
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in this country a paid commission fit to do any woik. You 
have to take your work from a commission which does it as a 
matter of love. Three code commissioners were appointed in 
this state in 1847. Up to 1857 they had not done anything, 
except that one of them had written a short article about 
executors and administrators, and another had drawn his^ 
salary. And when he was asked what progress he had made, he 
took out the draft which just then had been received for his 
quarter's salary and said, "that is the progress I have made.'' 
Now, if you are to wait until you get men competent to make 
the code, and pay them by the state a sufficient sum, you will 
wait forever. You must have it prepared by lawyer's without 
|)ay and passed by the people. The people themselves, bye 
and bye, will have it over the heads of the majority of lawyers. 
We have the experience of two states and one territory of this 
Union in favor of a civil code. The advantage of such an 
Association as this is that it brings together lawyers from all 
parts of the country to compare notes. Many of them don't 
know what laws other states have. Manv of our members do 
not know that Georgia has had a civil code for twenty years. 
Many do not know that California has a civil code and has had 
it for ten years. Did you ever know of a civil code adopted 
by any community in the world that was repealed ? 

C. C. Cooper, of Florida: 
I do. 

Mr. Field : 

What Communitv ? 

Mr. Cooper: 

Florida. Our code wa« copied verbatim from the New 
York Code. It wa,s introduced into Florida under the carpet- 
bag administration, and I would not dare to return to my state 
to-day and recommend the revival of a code there. 

Mr. Field : 

The gentleman is mistaken. The code he speaks of was a. 
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code of civil procedure. New York never had a civil code 
so much as debated in its legislature until twenty years after 
the time the gentleman speaks of. Aye, sir, I know all about 
the Florida business. 

I defy any man — I repeat again — I defy any student of 
legal history to point to a single instance where a civil code has 
been enacted and has been repealed. Why don't they who have 
it repeal it. Why don't they repeal it in California. Are we 
blind ? Are we to imitate the ostrich which sticks its head un- 
der the sand and supposes that nobody sees it ? Don't we know 
that civil codes exist in two states of this Union, and that you 
might as well attempt to tear up the foundations of the globe as 
to destroy them. That is conclusive evidence of the value of a 
civil code. Gentlemen, the people of California and the people 
of Georgia know as mubh as the people of Pennsylvania or 
as the people of Florida. 

Now, sir, I object to any postponement of this question. 
We know as well now as we can a year hence whether or not 
there are delays that need to be remedied, and whether any of 
the recommendations of this report ought to be passed. We 
can take the report seriatim^ each proposition by itself, and 
adopt or reject it, as we please ; but I do put it to you, gentle- 
men, that you ought, as men of courage, as men of convictions, 
as men not wedded to particular systems, as men of progress, as 
men who belong to the noblest profession that ever existed 
on the globe — save only that profession which deals with 
the relations that we have with the eternal world. I put it 
to you that we should act now. We stand — though we say 
it ourselves — in the front rank of American civilization, 
if we will. It depends upon us. We have the opportunity. 
There are estimated to be seventy thousand Lawyers in 
the United States. If these seventy thousand lawyers 
in this year of Grace, 1885, are not able to express their opin- 
ions, one and all, upon these propositions, then I say the sooner 
other persons take their places, others who have minds of their 
own, the better for us all. 
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A vote was then taken upon the motion of Cortlandt Parker 
to postpone action until next year, and the same was lost by a 
vote of 46 to 66. 

Simon Sterne, of New York : 

I suggest that the thirteenth proposition be voted upon 
separately, as there is no purpose to commit thin Association 
to codification. 

John F. Dillon, of New York : 

The friends of this report will accept the suggestion. 

Simon Sterne: 

I make that as a motion, that the thirteenth proposition be 
left out of this vote. 

Henry Wise Garnett, of the District of Columbia : 
I move as an amendment, that we vote upon the recommend- 
Ations separately. 

James Bredin, of Pennsylvania : 
I second the motion. 

This motion was lost. 

Mr. Sterne's motion was then seconded, put to vote and 
^adopted. 

The President : 

The meeting is now called upon to vote upon all the propo- 
sitions except the thirteenth. 

Upon the vote being taken, all the propositions of the 
report, except the thirteenth, were adopted, by a vote of 68 
to 10. 

Simon Sterne: 

I move that the consideration of the thirteenth proposition 
be postponed until the next annual meeting. In making that 
motion it is proper for me to say a few words. I am not an 
enemy of codification. The question to my mind is simply a 
practical one, as to whether the law is better entrusted to Chief- 
Judge Buger at the present moment than to Tim Campbell, 
— whether the legislature is competent to codify, or whether 
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the law is not in better hands as it is. We have no official codi- 
fiers. It is true we have Mr. Field, but what we in the State of 
New York shall have to do, if we decide to codify, is to give Mr. 
Field a roving commission to make our laws and in substance 
pass them for us, without any intermediary tribunal between 
the people and Mr. Field. I believe it will be well done if wa 
leave it in his hands, but I say that the legislature of the 
State of New York is entirely incompetent to judge whether 
that work is well done or ill done, and I believe this to 
be equally true with reference to almost every legislature 
in the country. There was a requirement in the constitu- 
tional amendment of 1875, in New York, that there should 
be a general bill passed on the subject of street railways. 
Nothing was done by the legislature until 1884, and the bill 
then passed (which is a codification) was drawn by the lawyer 
of Mr. Jacob Sharpe and engineered through the legislature 
by the latter Such is the codification on street railways. 

Henry W. Palmer, of Pennsylvania : 

If there is anything that commends itself to the sense of 
fairness it is that debate shall not be throttled ; that everj'one 
shall have a chance to be heard. Such an opportunity has not 
been given here. Give us a chance to investigate the subject 
for another year and then we will show you whether any good 
can come out of Pennsylvania. 

E. B. Sherman, of Illinois ; 

Out of a membership of nearly seven hundred, hardly one 
hundred have seen this report. It seems to me that if this 
committee had sent out their report three months ago we could 
then have been prepared to vote upon this proposition. I 
stand here simply aa an agnostic, willing to learn from my 
distinguished friends. It is a proud thing to stand at the foot 
of the leaders of this profession and learn, but even Paul had 
a chance to stand at the feet of Gamaliel. He did not have 
it thrust down upon him. I appeal to the sense of propriety 
of every man. Let this matter be laid over and discussed. 
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Wilbur F. Sanders, of Montana : 

Upon the subject of the codification of the laws, the gentle- 
man is an agnostic. If the members of a learned profession 
have not the mind to take hold of this thing now, a delay of a 
year will not do any good. According to Mr. Sterne's 
theory, civilization must halt because Tim Campbell is in the 
New York legislature. I protest against it. What though the 
State of New York is wiped out of existence, the progress of 
this reform will go on to its end. And I beg leave to say that 
in politics, in religion, and in the law, we have suffered more 
from the provincialism of the metropolitan journals and the 
metropolitan experiences of Manhattan Island than from all 
other sources put together. 

Manuel Eyre, of California : 

I fail to see how the utmost ingenuity can construe the 
thirteenth section into an endoi^sement of a code. 

John F. Dillon, of New York : 

Ina^^much as there is nothing in the thirteenth proposition 
that can fairly be construed as expressing an opinion upon 
the subject of a code I ask that the proposition as it stands be 
voted upon. 

Alexander R. Lawton, of Georgia : 

My young firiend from Georgia stated last night that we had 
a code in our state. I will say that whatever my opinion was 
upon the subject of a code once, and without being a very 
ardent advocate of a code, I would not be prepared to vote 
now for the abolition of the code in Georgia. But that is not 
the question now. The motion before this body now is : Shall 
the vote upon the general recommendation of a code to all the 
people of this country be taken now? Shall the American 
Bar Association on the first presentation of this question, and 
without any notification to a large number of members who 
are absent, take a vote to commit this Association and all its 
members to the adoption of a code throughout this country ? 
6 
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We have been told that this is the most important question 
that has ever been brought before this Association. I ask 
now : Has any important question ever been brought before 
this body at one of its sessions and been finally acted upon at 
the same session ? I am not an enemy of codification, but I 
do think that the members who have some doubts on this sub- 
ject should not be summarily disposed of. 

David Dudley Field, of New York : 

The question is simply postponement. Those will vote to 
postpone who have no opinion on the subject. If the majority 
of this Association have no opinion, they will say so ; if they 
have an opinion, as I hope they have, they will say so. 

Alexander R. Lawton : 

I protest against any such conclusion. I may vote on a 
question without ignoring my own intellectual existence. 

N. W. Ladd, of Massachusetts : 

I have not yet had an opportunity to read this report, and I 
suppose there are many other members who are likewise in 
ignorance of its contents. If the action of this Association is 
to be called for in any such way as this, I say we should amend 
our By-Laws immediately. 

Thomas V. Van Buren, of New York : 

The unfortunate existence of delays in the administration of 
justice seems to be admitted upon every side, but how we are 
to effect the remedy is a very different thing. I, for one, am 
under the impression that the causes of this disease lies deeper 
than the committee warrant us in believing. I am under the 
impression that we have been going into this condition of affairs 
because we have been multiplying offices. We have gone into 
the general method of electing judges in many of our states 
and in many instances the gentlemen elected have been se- 
lected for their availability rather than for their capacity anS 
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integrity, and therefore it is that the very fountains of justice 
have become corrupted and muddy, and we cannot wonder that 
the streams partake of the same character. I have been read- 
ing lately of the efforts of the newspapers to discover who the 
inefficient and corrupt judge is that the President recently 
nominated to office. I venture to say that no such trouble 
would exist if we should take the body of the judiciary and set 
the bar around as detectives. The difficulty is in die remedy. 
I am willing to accept any remedy that is proposed. I shall 
therefore vote for the recommendations of the committee, having 
great confidence in my friend, Mr. Field, and I shall vote for 
any other proposition that any gentlemen shall suggest here as 
a remedy, however absurd it may be. I am unable to conceive 
why any gentleman should object to having a statute before 
him in his office, the simple reading of which will give him 
some idea of the law rather than to burrow all over his office 
and find out what some people are willing to spend some years 
of their life and much money in settling. I am under the im- 
pression that it would be better not to pass upon this subject 
just now, but that we should have it at another session. 

The President : 

The question is now on the motion to postpone the considera- 
tion of the thirteenth proposition until next year. 

The motion was carried by a vote of 76 to 18. 

George H. Bates, of Delaware : 

I move that the vacancies on the committee, of which Mr. 
Field is chairman, be filled by the committee itself. 

W. F. Sanders, Montana Territory : 
I second the motion. 

David Dudley Field, of New York : 

I have no desire to continue on the committee, as I shall be 
on an international committee in Europe next summer. 
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The motion of Mr. Bates was then withdrawn, and a motion 
made by N. W. Ladd, of Massachusetts, to continue the com- 
mittee and fill the vacancies as provided by the constitution^ 
wa8 adopted.* 

On motion of S. E. Baldwin, of Connecticut, the following 
was referred to the committee as an addition to the thirteenth 
proposition : "Or such other written form as may have equal 
authority with a statute.'* 

On motion of E. F. Bullard, of New York, it was 
Resolved^ That the subject of the general co<lification of 

the laws be referred to the same committee to be reported upon 

at the next session. 

On moti(m of B. A. Willis, of New York, five thousand 
copies of the report of the Committee on the Delay and 
Uncertainty of Judicial Administration, with the Appendix, 
were ordere<l to be printed and distributed by the Secretary. 

On motion of Manuel Eyre, of California, the resolution 
offered by George G. Wright, of Iowa, yesterday, was adopted. 

On motion of D. K. Tenney, of Wisconsin, the following 
resolution was adopted : 

ReBolved^ That the Committee on Jurisprudence and Law 
Reform be instructed to consider and report at the next annual 
meeting, whether the rule of law which deprives the simple 
contract creditor of an insolvent debtor of all equitable relief 
against the frauds of the debtor, until the claim has first been 
reduced to judgment, is now a senseless relic of antiquity, which 
ought to be abolished by legislation. And, if the committee 
shall so find, that they prepare and also report a bill suitable 
for enactment and to be presented to Congress and the Legis- 
latures for that purpose, placing the bond, promissory note, or 
other undisputed liability of an insolvent upon the same 
plan for affording equitable relief against fraud, as if such 
obligation had previously been adjudged by the court. 

''''See the names of the full committee in the List of Officers. 
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On moti^m. the report «>f the eiininiittoe of which D. II. 
Chamberlaiiu of New York, was chairman, was a«i«>pte«l. 

On motion of Rafbs King, of Ohio, it was 

Retoked^ That the special committee ap)x>inte<l to n^|M>rt 
upon relief of the pressure of business in the Supreme Ciwrt 
of the United States, be instructe<l to present the two re|M>rts 
on that subject this day adopteil to bi>th branclu^s of Congn»ss 
at the next session. 

On motion of James O. Pierce, of Tennessee, the following 
resolution was referred to the Committee on Jmlicial Adminis- 
tration and Remedial Procedure. 

Resolved^ That the Committee on Judicial Administration 
and Remedial Procedure be instructetl to inquire into the sul»- 
jeet of indeterminate sentences of convicte<l criminals, and to 
report to this Association at its next session the extent to 
which the practice of such sentences has been adopter!, if at 
all, with their recommendations upon the subject. 

On motion of R. B. Roberts, of Illinois, the following was 
referred to the Committee on Jurisprudence and Law Refonn. 

Resolved^ That the Committee on Jurisprudence and Law- 
Reform be requested to examine into and report some form of 
procedure and acts for the consideration of the legislatures of 
the several states, which will promote unifonnity of procee<l- 
ings in the settlement of estates of dece<lents who have left 
property in several states, particularly as to the matter of final 
accountability and marshallins: the assets in one state for such 
final settlement. 

The President : 

There being no further business, a motion to adjourn will 
be in order. 

On motion of Skipworth Wilmer, the Association adjourned 
^ine die. 

Edward Otis Hinklky, 

Secretary, 
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Balance as above, . . $2,502 28 

Balance reported last year, . 1,925 55 
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MEMORANDUM. 



A Collation was given on Friday evening, August 21st, at 
the Grand Union Hotel. Thomas J. Semmes, of Louisiana, 
presided. One hundred and twenty-five members were 
present. 
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CONSTITUTION. 



NAME AND OBJECT. 

Article I. — This Association shall be known as " The 
American Bar Association." Its object shall be to advance 
the science of jurisprudence, promote the administration of 
justice and uniformity of legislation throughout the Union, 
uphold the honor of the profession of the law, and encourage 
cordial intercourse among the members of the American Bar. 

QUALIFICATIONS FOR MEMBERSHIP. 

Article II. — Any person shall be eligible to membership 
of this Association who shall be, and shall, for five years 
next preceding, have been, a member in good standing of 
the Bar of any state, and who shall also he nominated as here- 
inafter provided. 

officers and committees. 

Article III. — The following officers shall be elected at 
each Annual Meeting for the year ensuing : A President (the 
same person shall not be elected President two years in 
succession); one Vice-President from each state ; a Secretary ; 
a Treasurer ; a Council, consisting of one member from each 
state (the Council shall be a standing committee on nominations 
for office) ; an Executive Committee, to be composed of the 
Secretary and Treasurer, together with three members to be 
chosen by the Association, one of whom shall be Chairman of 
the Committee. 
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The following committees shall be annually appointed by the 
President, for the year ensuing, and shall consist of five, 
members each : 

On Jurisprudence and Law Reform ; 

On Judicial Administration and Remedial Procedure ; 

On Legal Education and Admissions to the Bar ; 

On Commercial Law ; 

On International Law ; 

On Publications; 

On Grievances. 

A majority of those members of any committee, including 
tlie Council, who may be present at any meeting of the 
Association, shall constitute a quorum of such committee for 
the purposes of such meeting. 

The Vice-President for each state, and not less than two 
other members from such state, to be annually elected, shall 
constitute a Local Council for such state, to which shall be 
referred all applications for membei'ship from such state. The 
Vice-President shall be, ex-officio, Chairman of such Council. 

A committee of three, of whom the Secretary shall always 
l)e one, shall be appointed by the President at each Annual 
Meeting of the Association, whose duty it shall be to report 
to the next meeting the names of all members who shall, in 
the interval, have died, with such notices of them as shall, in 
the discretion of the committee, be proper. 

It shall be the duty of the Vice-President from each §tate 
and territory to report the deaths of members within the same 
to the said committee. 

ELECTION OF MEMBERS. 

Article IV. — All nominations for membei'ship shall be 
made by the Local Council of the state to the Bar of which 
the persons nominated belong. Such nominations must be 
transmitted in writing to the Chairman of the General Council, 
and approved by the Council, on vote by ballot. 
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The General Council may also nominate members from 
states having no Local Council, and at the Annual Meeting of 
the Association, in the absence of all members of the Local 
Council of any state ; Provided, That no nomination shall be 
considered by the General Council, unless accompanied by a 
statement in writing by at least three members of the 
Association from the same state with the person nominated, or, 
in their absence, by members from a neighboring state or 
states, to the effect that the person nominated has the qualifi- 
cations required by the Constitution, and desires to become a 
member of the Association, and recommending his admission as 
a member. 

All nominations thus made or approved shall be reported by 
the Council to the Association, and all whose names are 
reported shall thereupon become members of the Association ; 
Provided^ That if any member demand a vote upon any name 
thus reported, the Association shall thereupon vote thereon by 
ballot. 

Several nominees, if from the same state, may be voted for 
upon the same ballot; and in such cjise placing the word 
" No " against any name or names upon the ticket shall be 
deemed a negative vote against such name or names, and 
against those only. Five negative votes shall suffice to defeat 
an election. 

Article V. — All members of the Conference adopting the 
Constitution, and all persons elected by them upon the 
recommendation of the Committee of five appointed by such 
Conference, shall become members of the Association upon 
payment of the annual dues for the current year herein 
provided for. 

BY-LAWS. 

Article VL — By-laws may be adopted at any Annual 
Meeting of the Association by a majority of the members 
present. It shall be the duty of the Executive Committee, 
without delay, to adopt suitable by-laws, which shall be in 
force until rescinded bv the Association. 
7 
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DUES. 

Article VII. — Each member shall pay five dollars to the 
Treasurer, as annual dues, and no person shall be qualified to 
exercise any privilege of membership who is in default. 
Such dues shall be payable, and the payment thereof enforced, 
as may be provided by the By-Laws. Members shall be en- 
titled to receive all publications of the Association free of 
charge. 

ANNUAL ADDRESS. 

Article VIII. — The President shall open each Annual 
Meeting of the Association with an address, in which he shall 
communicate the most noteworthy changes in statue law on 
points of general interest made in the several states and by 
Congress during the preceding year. It shall be the duty of 
the member of the General Council from each state to report 
to the President, on or before the first day of May, annually, 
any such legislation in his state. 

ANNUAL meetings. 

Article IX. — This Association shall meet annually in the 
month of July or August, at such time and place as the 
Executive Committee may select, and those present at such 
meeting shall constitute a quorum. 

amendments. 

Article X. — This Constitution may be altered or amendeil 
by a vote of three-fourths of the members present at any 
Annual Meeting, but no such change shall be made at any 
meeting at which less than thirty members are present. 

CONSTRUCTION. 

Article XI. — The word ^^ state,'* wherever used in this 
Constitution, shall be deemed to be equivalent to Btate^ territory y 
and the District of Columbia. 
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MEETINGS OF THE ASSOCIATION. 

I. — The Executive Committee, at its first meeting after each 
Annual Meeting, shall select some person to make an address 
at the next Annual Meeting, and not exceeding six members 
of the Association to read papers. 

II. — The order of exercises at the Annual Meeting shall be 
as follows : 

(a) Opening Address of the President. 
(6) Nominations and Election of Members. 

(c) Election of the General Council. 

(d) Reports of Secretary and Treasurer. 

(e) Report of Executive Committee. 
(/) Reports of Standing Committees : 

On Jurisprudence and Law Reform ; 

On Judicial Administration and Remedial Procedure; 

On Legal Education and Admissions to the Bar ; 

On Commercial Law ; 

On International Law ; 

On Publications ; 

On Grievances. 
(g) Reports of Special Committees. 
(A) The Nomination of OflScers. 
(t) Miscellaneous Business. 
(j) The Election of Officers. 
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The address, to be delivered by a person invited by the 
Executive Committee, shall be made at the morning session 
of the second day of the Annual Meeting. 

The reading and delivering of essays and papers shall be 
on the same day, or at such other time as the Executive 
Committee may determine. 

III. — No person shall speak more than ten minutes at a 
time, or more than twice on one subject. 

A stenographer shall be employed at each Annual Meeting. 

IV. — Each State Bar Association may annually appoint 
delegates, not exceeding three in number, to the next meeting 
of the Association. In states where no state Bar Association 
exists, any city or county Bar Association may appoint such 
delegates, not exceeding two in number. Such delegates shall 
be entitled to all the privileges of membership at and during 
the said meeting. 

V. — At any of the meetings of the Association, members of 
the Bar of any foreign country, or of any state, who are not 
members of the Association, may be admitted to the privileges 
of the floor during such meeting. 

VI. — All papers read before the Association shall be lodged 
with the Secretary. The Annual Address of the President, 
the reports of committees, and all proceedings at the Annual 
Meeting shall be printed ; but no other address made or paper 
read or presented shall be printed, except by order of the 
Committee on Publications. 

Extra copies of reports, addresses, and papers read before 
the Association, may be printed by the Committee on Pub- 
lications for the use of their authors, not exceeding two 
hundred copies to each of such authors. 

The Secretary and the Chairman of the Executive Committee 
shall endeavor to arrange with the Smithsonian Institution, or 
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otherwise, u system of exchanges, by which our Transactions 
can be annaally exchanged with those of other associations -in 
foreign countries interested in jurisprudence or governmental 
affairs ; and also that the Secretary exchange our Transactions 
with those of the state and local bar associations ; and that all 
books thus acquired be bound and deposited in the charge of 
the New York City Bar Association, subject to the call of this 
Association, if it ever desires to withdraw or consult them, if 
the latter association agrees to such deposit. 

The Secretary shall send one copy of the Report of the 
proceedings of this Association to the President of the United 
States, and to each of the judges of the Supreme Court 
thereof, and to the Library of the State Department, and of 
the Department of Justice thereof, and to the Library of Con- 
gress, and the Library of the Supreme Court thereof, and to 
the Governor, and to the Chief Judge of the court of last 
resort of each state, and to the State Librarian thereof, and 
to all public law libraries, and other principal public and 
college libraries in the United States, and to such other 
persons or bodies as the Executive Committee may direct. 

No resolution complimentary to an officer or member for any 
service performed, paper read, or address delivered shall be 
considered by the Association. 

OFFICERS AND COMMITTEES. 

VIL— The terms of office of all officers elected at any 
Annual Meeting shall commence at the adjournment of such 
meeting, except the Council, whose term of office shall com- 
mence immediately upon their election. 

VIII.— The President shall appoint all committees, except 
the Committee on Publications, within thirty days after the 
Annual Meeting, and shall announce them to the Secretary, 
and the Secretary shall promptly give notice to the persons 
appointed. The Committee on Publications shall be appointed 
on the first day of each meeting. 
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IX. — The Treasurer's Report shall be examined and audited 
annually, before its presentation to the Association, by two 
members to be appointed by the Chairman of the Executive 
Committee. 

X. — The Council and all standing committees shall meet on 
the day preceding each Annual Meeting, at the place where 
the same is to be held, at such hour as their respective chair- 
men shall appoint. If at any Annual Meeting of the Associ- 
ation any member of any committee shall be absent, the 
vacancy may be filled by the members of the committee present. 

The Secretary of the Association shall be the Secretary of 
the Council. 

XL — The Committee on Publications shall also meet within 
one month after each Annual Meeting, at such time and place 
as the chairman shall appoint. 

XII. — Special meetings of any committee shall be held at 
such times and places as the Chairman thereof may appoint. 
Reasonable notice shall be given by him to each member by 
mail. 

The traveling and other necessary expenses incurred by 
any committee,- standing or special, for meetings of such com- 
mittee, during the interval between the Annual Meetings of 
the Association, shall be paid by the Treasurer, on the approval 
and by the order of the Executive Committee. 

All committees may have their reports printed by the Secre- 
tary before the Annual Meeting of the Association. 

ANNUAL DUES. 

XIII. — The Annual dues shall be payable at the Annual 
Meeting in advance. If any member neglects to pay them for 
any year at or before the next Annual Meeting, he shall cease 
to be a member. The Treasurer shall give notice of this by- 
law, within sixty days after each meeting, to all members in 
default. 
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Washington. 



MEMBERS. 
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Selden, John, . 
ToTTEN, Enoch, 
Webb, William B., 
WELL8. H. H., . 
WiiJsoN, Nathaniel, 

FLORIDA. 

CooPEB, Chablb^ p.. 
Cooper, John C, 
Randall, E. M., 



GEORGIA. 

ADAM8, Samuel B., 
Akdeiu^n, Clifford, . 
Bacon, Auoustus O., . 
Barrow, Pope, . 
Black, J. C. C, 
Charlton, Walter G., 
Chisholm, Walter S., 
Clark, Marshall J., 
C*TTMMiNo, Joseph B., . 
Cunningham, Henry C, 
DU BiGNON, Fleming G., 
Falligant, Robert, 
Garrard, William, 
Hammond, N. J., 
Hill, Waltr B., 
Jack.*k)n, Henry, 
Jon 1-5*, Charles C, Jr., 
Lawton, Alexander R., 
Lawton, Alexander R., Jr 
Lyon, R. F., 
Mack ALL, William W., Jr., 
Meldrim, p. W., 
Mercer, George A., 
Miller, Frank H., 
Miller, William K , 
Montgomery, William W., 
Newman, Emile, 
Owens, George W., 
Reese, William M., 
Tompkins, Henry B., . 
WBerr, Charles N., 
Whittle, L, N., 

9 



Waflhington. 
Washington. 
Washington. 
Washington. 
Washington. 



Jacksonville. 
Jacksonville. 
Jacksonville. 



Savannah. 

Macon. 

Maoon. 

Athens. 

Augusta. 

Savannah. 

Savannah. 

Atlanta. 

Augusta. 

Savannah. 

Savannah. 

Savannah. 

Savannah. 

Atlanta. 

Macon. 

Atlanta. 

Augusta. 

Savannah. 

Savannah. 

Macon. 

Savannah. 

Savannah. 

Savannah. 

AuguAta. 

Augusta. 

Augusta. 

Savannah. 

Savannah. 

Washington. 

Atlanta. 

Savannah. 

Macon. 
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ILLINOIS. 



Ayer, B. F., 
Black, J. C, 
bonney, c. c, . 
Cdllom, Shelby M., 
Davis, David, . 
Dent, Thomas, . 
Dunham, Charles, 
Edsall, James K., 
£dward6, B. S., 
Flower, James M., 
Gross, William L., 
Hamilton, John M., 
Koerner, Gustave, 
Mason, Edward G., 
Murphy, Theodore D. 
Orendorff, Aij^red, 
Palmer, John M., 
RiGGs, James M., 
Roberts, R Biddli-:, 
Rountree, John M., 
Sherman, E. B , 
Trumbull, Lyman, 
Tuthill, Richard S., 



Chicago. 

Danville. 

Chicago. 

Springfield. 

Bloom ingtun. 

Chicago. 

Geneseo. 

Chicago. 

Springfield. 

Chicago. 

Springfield. 

Springfield. 

Belleville. 

Chicago. 

Woodstock. 

Springfiehl. 

Springfield. 

Winchester. 

Chicago. 

Chicago. 

Chicago. 

Chicago. 

Chicago. 



INDIANA. 



Aldrich, Charles H., 
Baker, John H., 
Butler, John M., 
Davidson, Thomas F., . 
Fairbanks, Charles W., 

FiSHBACK, W. P., 

Gresham, Walter Q., 
Harrison, Benjamin, . 
Hendricks, A. W., 
Hendricks, Thomas A., 
HoRD, Oscar B., 
Mitchell, Joseph A. S., 
Nebeker, Lucas, 
Taylor, R. S., . 
Wilson, John R., 
Wilson, William C, . 



Fort Wayne. 

Goflhen. 

Indianapolis. 

Covington. 

Indianapolis. 

Indianapolis. 

Indianapolis 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Goshen. 

Covington. 

Fort Wavne. 

Indianaj>olis. 

Lafayette. 



MEMBERS. 
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IOWA. 



Beck^ Joseph M., 
BoAL, George J., 
cumminb, a. b., 
Daniels, Francis B., 
DuNCOMBE, John F., 
Kaufpman, B. F., 
Runnels, John S., 
Shiras, Oliver P., 
Stiles, Edward H., 
Wright, George G., 
Wright, Thomas S., 



Fort Madison. 
Iowa City. 
De8 Moines. 
Dubuque. 
Fort Dodge. 
Des MoineB. 
Des Moines. 
Dubuque. 
Ottumwa. 
Des Moines. 
Des Moines. 



KANSAS. 

Stillwell, L., . 



. Erie. 



KENTUCKY. 



Breckenridoe, Wm. C 
Brown, John Mason, 
Bryan, James W., 
buckner, b. f., 
Davie, George M., 
Evans, Walter, 
Goeble, William, 
Mackey, William H., 
MooRE, J. Z., 
PiRTLE, James S., 
Preston, William, 
Scott, C. Suydam, 
Stevenson, John W., 
Thornton, R. A., 
Trabue, E. F., . 
WiLLSON, A. E., . 



P., 



Lexington. 
Louisville. 
Covington. 
Lexington. 
Louisville. 
Louisville. 
Covington. 
Covington. 
Owensboro. 
Louisville. 
Lexington. 
Lexington. 
Covington. 
Lexington. 
Louisville- 
Louisville. 



LOUISIANA. 



Bayne, Thomas L., 
Benedict, W. S., 
Blanc, Samuel P., 
Breaux, G. a., . 
Brice, a. G., 
Denegrb, George, 
Farrar, Edgar H., 



New Orleans. 
New Orleans 
New Orleans. 
New Orleans. 
New Orleans. 
New Orleans. 
New Orleans. 
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GiLMORE, Thomas, 


. New Orleang. 


Howe, W. W 


New Orleans. 


Hunt, Carleton, 


New Orleans. 


Kennard, John H., . 


New Orleans. 


Kruttschnitt, £rN£ST B., 


New Orleans. 


Lazarus, H. L., 


New Orleans. 


Legbndre, jAMr>«, 


New Orleans. 


McCaleb, E. Howard, 


New Orleans. 


Merrick, Edwin T., . 


New Orleans. 


Miller, H. C, . 


. New Orleani*. 


Pardee, Don A., 


. New Orleans. 


POCHE, F. P., . 


New Orleans. 


Semmer, Thomas J., . 


New Orleans. 



MAINE. 



Baker, Orville D., 
Cleaves, Nathan, 
Gould, A. P., . 
Haskell, Thomas H., 
Holmes, George F., 
LiBBY, Charles F., 
Stetson, Charles P., 
Strout, a. a., . 
Webb, Nathan, 
Wilson, F. A., . 

WOODARD, ClIARLE.*^ F., 



Augusta. 

Portland. 

Thomaston. 

Portland. 

Portland. 

Portland. 

Bangor. 

Portland. 

Portland. 

Bangor. 

Bangor. 



MARYLAND. 



Albert, Talbot J., . 
Alexander, Julian J., 
Beasten, Charles, Jr., 
Bonaparte, Charles J., 
Brown, Sebastian, 
Cowen, John K., 
Cross, £. J. D., 
FiNDLAY, John V. L., . 
Fisher, William A., . 
Goodwin, C. Ridoely, 
GwiNN, Charles J. M., 
Handy, John H., 
II ink LEY, Edward Otis, 
Jones, Isaac D., 



Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 



MEMBERS. 


jAN D— Continued. 




Knott, A. Leo, . 


Baltimore. 


LA.TROBE, John H. B., 


Baltimore. 


Mabshall, Charles, . 


Baltimore. 


Mason, John T. (John T. Mason, R.), Baltimore. 


McAtee, John L., 


Hagerstown. 


McIntosh, Davii> G., . 


Towsontown. 


Roberts, Joseph K., Jr., 


Upper Marlboro. 


Sharp, George M., 


Baltimore. 


Sbcall, Albert, 


Hageratown. 


Stockbridoe, Henry, . 


Baltimore. 


V enable, Richard M., 


Baltimore. 


Williams, Edward Calvin, . 


Baltimore. 


Wilmer, Skipwith, 


Baltimore. 


CHUSETTS. 

Allen, Stillman B., . 


Boston. 


Baldwin, G. W,, 


Boston. 


Bartlbtt, Sidney, 


. Boston. 


Bell, C. U., 


Lawrence. 


Bennett, Edmund H., 


Taunton. 


Bbaley, Henry K., 


. Fall River. 


Brooks, Francis A., 


Boston. 


Bullock, A. G., 


Worcester. 


Chandler, Alfred D., 


Boston. 


Clifford, Charles W., 


New Bedford. 


Collins, Patrick A., . 


Boston. 


Crapo, William W., . 


New Bedford. 


Curtis, Benjamin Bobbins, 


Boston. 


Davis, John, . 


Lowell. 


Dickinson, M. F., Jr., 


Boston. 


Endicott, William C, 


Salem. 


Fox, William H., 


Taunton. 


French, William B., . 


Boston. 


Gaston, William, 


Boston. 


Goodwin, Frank, 


Boston. 


Hatheway, Simon W., 


Boston. 


Hemenway, Alfred, . 


Boston. 


Howe, Archibald M., 


Boston. 


HuRD, Francis W., 


Boston. 


Jones, Leonard A., 


Boston. 


Ladd, Nath. W., 


Boston. 


Marshall, Joshua N., 


Lowell. 


Maxw^ell, J. Audley, . 


. Boston. 
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MASSACHUSETTS— Continued. 

Monroe, William A., . 
Myers, James J., 
Powers, Charles E., . 
Putnam, Henry W., . 
Richardson, Daniel S., 
Richardson, George F., 
Russell, Charles T., Jr., 
Russell, William G., . 
Sears, Phiijp H., 
Shattuck, George O., . 
Smith, Chauncey, 
Southard, Charles B., 
Spaulding, John, 
Storey, Moorfield, 
Storrow, James J., 
Swift, M. G. B., 
Treadwell, John P., . . 
Usher, Edward Preston, 
Warner, JanEPH B., . 



BoRton. 

Boston. 

Boston. 

Boston. 

Lowell. 

Lowell. 

Cambridge. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Fall River. 

Boston. 

Boston. 

Boston. 



MICHIGAN. 



Atkinson, O^Brien J., 
Baker, Herbert L., . 
Ball, Daniel H., 
Brown, Henry B., 
Conely, John D., 
CooLBY, Thomas M., 
Dickinson, Don M., 
Duffield, Henry M., . 
Griffin, Levi T., 
Henderson, Henry P., 
Hosmer, George S , 
Kent, Charles A., 
Kirchner, Otto, 
Meddaugh, Elijah W., 
O'Brien, Thomas J., . 
Pond, Ashley, . 
Rogers, Henry Wade, 
Thurber, Henry T., . 
Walker, Charles J.. . 
Weadock, Thom.\s a. K , 
Weli^, William P., 



Port Huron. 

Detroit. 

Marquette. 

Detroit. 

Detroit. 

Ann Arbor. 

Detroit. 

Detroit. 

Detroit. 

Mason. 

Detroit. 

Detroit. 

Detroit. 

Detroit. 

Grand Rapids. 

Detroit. 

Ann Arbor. 

Detroit. 

Detroit. 

Bay City. 

Detroit. 



MEMBERS. 
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MINNESOTA. 



Benton, Reuben C, 
Cole, Gordon E., 
Ensign, Josiah D., 
Gould, O. B., . 
Hahn, William J., 
Levi, Albert L., 
Lovely, John A., 
Sanborn, John B., 
Sanborn, Walter H., 
Stevens, Hiram F., 

WiLLISTON, W. C, 

WiiiWN, Thomas, 
Young, George B., 



Minneapolis. 
St. Paul. 
Duloth. 
Winona. 
Minneapolis. 
Minneapolis. 
Albert Lea. 
St. Paul. 
St. Paul. 
St. Paul. 
Redwing. 
Winona. 
St. Paul. 



MISSISSIPPI. 



GiLLAND, John D., 
Houston, Lock E., 
Howry, Charles B., 
Leigh, Joseph E., 

V/RR, *) • -A-mj m 

Reynolds, R. O., 
Sims, W. H., 



Vicksburg. 

Aberdeen. 

Oxford. 

Columbus. 

ColumbuH. 

Aberdeen. 

Columbup. 



MISSOURI. 



Barclay, Shepard, 
Breckenridge, Samuel M., 
Broadhead, James O., 
Dobson, Charles L., . 
Donaldson, William R., 
Galt, Smith P., 
Gantt, Thomas T., 
Hammond, William G. 
Henderson, J. B., 
Hitchcock, Hp:nry, 
Hough, Warwick, 
JuDSON, Frederick N., 
Kehr, Edward C, 
Lathrop, Gardiner, 
Ma DILL, George A., 
MuNFORD, James E., 
Noble, John W., 



St. Louis. 
St. Louis. 
St. LouiH. 
Kansas Cil v. 

» 

St. Lou in. 
St. Louis. 
St. Louis. 
St. Louis. 
St. Louifl. 
St. Louis. 
St. Louis. 
St. Louis. 
St. Louis. 
Kansas Citv. 
St. Louis. 
St. Louis. 
St. Louis. 
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MISSOURI— Continued. 

Pratt, Wallace, 
Rankin, John H., 
Taussig, James, 
Thompson, Seymour D 
ToRREY, Jay L., 
Turner, Edward W., 
WiTHRow, James E., 



Kansas City. 
St. Louis. 
St. Louis. 
St. Louis. 
St. Louis. 
Plattsburg. 
St. Louis. 



MONTANA TERRITORY. 

Blake, Henry N., 
De Wolfe, Stephen, 
SANDER.S, Wilbur F., 



Virginia City. 
Butte City. 
Helena. 



NEBRASKA. 



MANDERi^N, ChARLK-* F., 

Woolworth, J. M., 



Omaha. 
Omaha. 



NEW HAMPSHIRE. 



Atherton, Henry B., 
Binoham, Harry, 
Burn ham, Henry E., 
Cross, David, . 
Currier, Frank D., 
Fellows, Joseph W., 
Ladd, William S., 
Marston, Oilman, 
Pike, Austin F., 
Shirley, John M., 
Spring, John, L., 
Wait, Albert S., 



. Nashua. 
. Littleton. 

Manchester. 

Manchesrer. 

E. Canaan. 

Manchester. 

Lancaster. 

Exeter. 

Franklin. 
. Andover. 

Lebanon. 

Newport. 



NEW JERSEY. 



Allen, Robert, Jr., . 
Bergen, Frank, 
Blair, John A., 

BORCHERLINO, ChARLES, 

Buchanan, James, 
Dickinson, S. Meredith, 
Flemmino, James, 
Fort, J. Frank, 
Garretson, a. Q., 



Red Bank. 
Elizabeth. 
Jersey City. 
Newark. 
Trenton. 
Trenton. 
Jersey City. 
Newark, 
Jersey City. 



MEMBERS. 
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NEW JERSEY— Continued. 

GOBLE. L. SpemceR; 
Keasbey, Anthony Q., 
Keasbey, George M., . 
McCarter, Thomas N., 
Parker, Cortlandt, . 
Parker, R. Wayne, . 
Randolph, Joseph F., . 
RiCHEY, AiTorsTUS G., . 

SCHENCK, AbRAM V., 

Shipman, J. G., . 
Taylor, John W., 
Tebse, Frederick H., . 
Vredenburgh, James B., 
Vroom, Garrett D. W., 
Weart, Jacob, . 
Weeks, William R., . 
Williams, Washington B., 
Wilson, William R,, . 
WooDRUTB', Robert S., . 



Newark. 

Newark. 

Newark. 

Newark. 

Newark. 

Newark. 

Jersey City. 

Trenton. 

New Brunswick. 

Belvidere. 

Newark. 

Newark. 

Jersey City. 

Trenton. 

Jersey City. 

Newark. 

Jersey City. 

Elizabeth. 

Trenton. 



NEW YORK. 



Baker, Ashley D. L., 
Bellinger, Lewis H., 
Benedict, Robert D., 
Bristow, Benjamin H., 
Bruno, Richard M., . 
Brush, Charles H., 
bullard, e. f., 
Burnett, Henry L., 
Butler, Wm. Allen, . 
Butler, Wm. Allen, Jr., 
Cary, Melbert B., 
Chamberlain, D. H., . 
Clark, James Oliver, 
Clark, Thomas Allen, 
Collier, M. Dwight, . 
Cook, William W. 
Cox, S. S., 

Crowell, Charles K., 
Davison, Charles A., . 
Desty, Robert, 
Dickson, Herbert E., . 



Gloversville. 
New York. 
New York. 
New York. 
New York. 
New York. 
Saratoga Springs. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
Albany. 
New York. 
New York. 
New York. 
New York. 
New York. 
Newark. 
New York. 
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NEW YORK— Continued. 



Dillon, John F., 
dorsheimer, vvllliam, 
Dudley, James M., 
Eaton, Sherburne B., 
EvARTs, William M., 
Field, David Dudley, 
Fox, Austen G., 
French, W. B., 
Glover, John H., 
Hale, Matthew, 
Hanover, M. D., 
Herman, Henry M., 
Hutchins, Waldo, 
Isaacs, M. S., 
Jewett, Hugh J., 
Kernan, Francis, 
Lamberton, C. L., 
Leeds, Charles C, 
Macfarland, W. W., 
Mathews, Albert, 
MOAK, N. C, 
Myers, Nathaniel, 
Nash, Stephen P., 
Nelson, Homer A., 
NicoLL, Delancey, 
Olmstead, Aaron B., 
Parker, Alton, B., 
Parker, Amasa J., 
Parker, James, 
Patterson, T. Elliott, 
Peabody, Charles A., 
Phelps, Wm. Walter, 
Porter, John K., 
Potter, Orlando B., 
Prime, Ralph E., 

PrYOR, R(KiER A., 

Rogers, Sherman S., 
Russell, W. H. H., 
Sanford, Orlin M., 
Schoonmaker, AuGi'STUs, Jr., 
ScuDDER, Henry J., Jr 
Shack, Ferdinand, 
Shepard, Ellioit F., 



. New York, 

New York. 

Johnstown. 

New York. 
. New York. 
. New Yoik. 
. New York. 

Saratoga Springs. 

New York. 

Albany. 
. New York. 

New York. 

New York. 
. New York. 
. New York. 

Utica. 
. New York. 
. New York. 
. New York. 
. New York. 
. Albany. 

New York. 

New York. 

Poughkeepsie. 
. New York. 
. Saratoga Springs. 
. Kingston. 
. Albany. 
. New York. 
. I lion. 
. New York. 
. New York. 

New York. 

New York. 

Yonkers. 
. Brooklyn. 

Buffalo. 
. New York. 
. New York. 
. Kingston. 
. New York. 

New York. 
. New York. 



MEMBERS. 
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Smith, Neuson, 
Speir, Gilbert M., Jr , 
Sprague, E. C, 
Sterne, Simon, . 
Stick ney, Albert, 
Sullivan, Algernon S., 
SwAYNE, Wager, 
Taylor, John D., 
Todd, A. J., 

Tompkins, Hamilton B., 
Tuck, Somerville P., . 
Van Buren, Thomas V., 
Vanderpoel, a. J., 
Ward, John E., 
Wheeler, Everett P., 
Wheeler, William, . 
Whitehouse, Frederick C, 
Whittaker, Egbert, . 
Willis, Benjamin A., . 
Wilmer, W. N., 



New York. 
New York. 
Baflfalo. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
New York. 
Saugertiefi. 
New York. 
New York. 



NORTH CAROLINA. 

Bridoers, John L., Jr., 
Kecxsh, Thomas B., 



Tarhoro. 
Greensboro. 



OHIO. 



Baker, William, 
Baldwin, Charles C, 
Burke, Stevenson, 
Cherrington, Thomas, 
Colston, Edward, 
Craighead, S., . 
Daugherty, M. a., 
Davidson, William A., 
Ferguson, E. A., : 
Follett, Martin D., . 
Force, Manning F., 
Granger, M. M., 
Green, Edwin P., 
Griswold, Seneca O., 
Groesbeck, William S., 
Gunckel, Lewis B., 



Toledo. 

Cleveland. 

Cleveland. 

I ronton. 

Cincinnati. 

Dayton. 

Columbus. 

Cincinnati. 

Cincinnati. 

Marietta. 

Cincinnati. 

Zanesville. 

Akron. 

Cleveland. 

Cincinnati. 

Dayton. 
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OHIO— Continued. 



Hall, John J., 
Harrison, Richard A. 
Haynes, Daniel A., 
Hoadly, George, 
Hodge, Noah, . 
HouK, George W., 
Hunt, Samuel F., 
Johnson, Edgar M., 
Johnson, William W., 
Johnston, Joseph B., 
Jones, Asa h el W., 
Jordan, Isaac M., 
King, Bufus, . 
Logan, Thomas A., 
Loudon, Dewitt C, 
Matthews, Stanley, 
McClintock, W. T., 
Morris, S. W., . 
MuNGER, Warren, 
Neal, Henry S., 
Oviatt, Edward, 
Page, Henry F., 
Banney, Henry C, 
Ranney, BrFus P., 
Shaw, B. K., . 
Shoemaker, Murray C, 
Upson, William H., 
Williamson, Samx^el E., 
Young, Edmond S., 



Akron. 

Colymbus. 

Dayton. 

Cincinnati. 

Akron. 

Dayton. 

Cincinnati. 

Cincinnati. 

Ironton. 

Youngstown. 

Youngstown. 

Cincinnati, 

Cincinnati. 

Cincinnati. 

Georgetown. 

Cincinnati. 

Chillicothe. 

Ironton. 

Davton. 

Ironton. 

Akron. 

Circle ville. 

Cleveland. 

Cleveland. 

Marietta. 

Cincinnati. 

Akron. 

Cleveland. 

Dayton. 



OREGON. 

Deady, M. p., . 



Portland. 



PENNSYLVANIA. 



Allen, Bobert P., 
Armstrong, Wm. H., 
Arnold, Michael, 
Atherton, Thomas H 
Baer, George F., 
Bausman, J. W. B., 
Bedford, George B., 
Biddle, George W., 



Williamsport. 

Williamsport. 

Philadelphia. 

Wilkesbarre. 

Beading. 

Lancaster. 

Wilkesbarre. 

Philadelphia. 
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PENNSYLVANIA— Continued. 



BisPHAM, George Tucker, 
Breck, Charles Du Pont, 
Bredin, James, 
Brundage, a. R., 
BuDD, Henry, . 
Crawford, George L., 
Cummin, H. H., . 
Darling, Edward P., 
Darling, J. Vaughan, 
Derr, Andrew F., 
Fox, Edward J., 
Gilbert, Lyman D., 
Gross, Joseph P., 
Guthrie. George W., 
Handley, John, 
Hemphill. Joseph, 
Heverin, James H., 
Hinckley, Robert H., 
Huey, Samuel B., 
Kaercher, George R., 
Kauffman, a. J., 
KuLP, George B., 
Lister, Charles C, 
Little, William E., 
Livingston, J. B., 
MacVeagh, Wayne, 
McCLiNTocrK, Andrew T., 
Mercer, George G., 
Metzger, Thomas B., 
Miller, N. Du Bois, 
Mitchell, James T., 
MoNAGHAN, Robert E., 
MuNsoN, C. La Rve, 
North, E. D., . 
North, Hugh M., 
Osborne, Edwin S., 
Outerbbidge, Albert A., 
Packer, John B., 
Palmer, Henry W., 
Patterson, C. Stuart, 
Pennypacker, Charles H., 

PeNNYP ACKER, SaMUEL W., 

PfiRKiNti, Samuel C, . 



Philadelphia. 

Scran ton. 

Butler. 

Wilkesbarre. 

Philadelphia. 

Philadelphia. 

Williamsport. 

Wilkesbarre. 

Wilkesbarre. 

Wilkesbarre. 

Easton. 

Harrisbnr^. 

Philadelphia. 

PittHburgh. 

Scranton. 

West Chester. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Columbia. 

Wilkesbarre. 

Philadelphia. 

Tunkhannock. 

Lancaster. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

Allentown. 

Philadelphia. 

Philadelphia. 

West Chester 

Williamsport. 

Lancaster. 

Columbia. 

Wilkesbarre. 

Philadelphia. 

Snnbury. 

Wilkesbarre. 

Philadelphia. 

West Chester. 

Philadelphia. 

Philadelphia. 
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I 


PtrrriT, Silas W., 


-. PhiladelphU. 


Porter, William A., . 


. Philadelphia. 


Price, J. Sergeant, . 


. Philadelphia. 


pRicHARi>, Frank P., . 


Philadelphia. 


Rawle, Francls, 


Philadelphia. 


Rawle, Wm. Henry, . 


. Philadelphia. 


Reed, Henry, . 
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This ^esh and beautiful morning inaugurates the Eighth 
Annual Reunion of the American Bar Association. 

Its members — old and young — come to-day from distant an4> 
ili verse sections of the American republic, as brethren of a 
common profession, to consult and take counsel how thej 
can best advance the science of enlightened jurisprudence ; 
promote the administration of justice ; establish uniformity of 
legislation in the states ; preserve judicial purity and independ- 
ence ; expand professional erudition ; uphold the honor of 
the American Bar ; and encourage cordial intercourse among 
the members of our brotherhood abroad and at home. 

I rejoice to welcome you, one and all, to this present re- 
assembling of yourselves together ! 

There is joy in your coming ! I give you thanks for the 
interest which your very presence here evinces. Every betiart 
is glad, every face seems bright upon another occurrence of 
this professional communion ! I bid you thrice welcome ! 

The eighth article of the Constitution of our Association 
prescribes the topic of my address. It ordains that your 
President shall communicate the noteworthy changes in the 
statute law on points of general interest made by the several 
states and by Congress during the past year. Besides the 
American Congress, we have thirty-eight states and six organ- 
ized territories. With but few exceptions all these state and 
territorial legislatures meet annually in regular or adjourned 
session. 

(149) 



150 ADDRESS OF THE PRESIDENT 

But five States have failed during the past year to hold 
sessions, while two have prolonged their sessions to so late a 
period as to forbid a notice of their enactments in time for tlu» 
meeting of the Association. 

An examination of so many volumes ^ of sessions actn 
imposes of itself some labor ; but this requisition upon your 
President is greatly increased when he is required to report 
all noteworthy changes on important points in the statute law 
of each state. Yet the generous and forbearing partiality 
which imposed upon me this trust, will, I am sure, pardon its 
unsatisfactory and imperfect performance. 

Increasing legislation in the states seems rapidly to bc^ 
becoming one of the evils of the hour. 

In the earlier, if not in the better days of our country, such 
seemed not to have been the case. Our wise and enlightene<l 
statesmen at that time seemed to fear ^^ that power was steals 
ing from the many to the few," and that the people were in 
danger of being governed too much. Our leaders seemed then 
to deplore inconsiderate as well as overmuch legislation. 

But now, the law-making power seems to have become one of 
^^ unrest^ activity and change;" it is invoked as the unfailing 
panacea for every grievance of the body politic, public and 
private, real or imaginary ; the embryo, progressive statesman, 
seems now to persuade himself that it is unsafe and perilous to 
allow any thing to remain stable and determined, which legislative 
assemblies, fresh from the people, can reach, modify, and reform. 

The system of biennial sessions, received with so much po|>- 
ular favor at first, as a promised and efiective check upon 
unnecessai^y and slip-shod legislation has not, it is believed, 
accomplished its result. 

Perhaps the reason is, that the system has not been fairly 
tried or faithfully carried out. The execution of this consti^- 
tutional biennial limitation has been, so far, confined exclu- 
sively to the legislature itself Consequently, it seems that in 
utter disregard of the constitution, state legislatures meet in 
regular session upon the day fixed by law, and after much tim*» 
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spent in the important business of changing names, granting 
divorces, the removal of county seats, the remission of fines 
for minor penalties, the alteration of county roads, and the 
amendment of road laws, the legislature becomes unexpectedly 
impressed with the idea that very grave and important affairs 
of the state have been wholly neglected, and that an adjourned 
session to the following year has become absolutely necessary. 
Of course an adjournment takes place, and the resolves and 
enactments of the next session become more interesting and 
important than those of the preceding year. 

Lawyers everywhere feel the necessity of a prompt and 
thorough reform of modern state legislation. A paper of 
great ability was read by Mr. Simon Sterne, of New York, at 
our last meeting on " The Prevention of Defective and Slip- 
shod Legislation," for which this Association owes him their 
gratitude. Its strong, clear, and vigorous suggestions have 
attracted the legal profession everywhere, in and out of this 
Association, to its importance, and whether all who heard that 
address agreed or not entirely in its suggestions, I am sure 
that the profession everywhere concur in the need of a total 
change in the character of our present state legislation. 

" Who better qualified than the members of the American 
Bar Association," says Mr. Sterne, " to draw attention to the 
evils of prevailing legislative methods, to judge of the eflScacy ot^ 
and if persuaded of its feasibility, to promote, the remedy ? " 

Permit me now before proceeding with what I have to say, 
to tender my acknowledgment to my brethren of the General 
Council who have been so thoughtful as to send me abstracts 
of the noteworthy changes in the statute law of their respective 
states ; and I am deeply grateful to our worthy and valued 
Secretary (Mr. Hinkley), and to our honored Treasurer (Mr. 
Rawle), for their kindness in having forwarded to me the session 
laws of more than twenty-five states. Their invaluable aid has 
enabled me to digest and classify, even imperfectly as I have 
attempted to do it, the dry material of these legislative enact- 
ments upon so great a variety of subjects. 
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In despite of the voluminous mass of legislation of the 
present and past years there has been little of general note- 
worthy interest to the profession. It consists for the most 
part in amendments neither important or novel. Recurring 
first to a few acts of Congress, I will proceed to take up the 
states in their alphabetical order. 

FEDERAL LEGISLATION, 

Congi'ess pjussinl several acts at its last scHsion which are 
worthy of notice : 

One, to prevent the unlawful occupancy of the public lands; 
all inclosures heretofore placed thereon are to be removed, and 
all false or fictitious, illegal, claims of persons or corporations 
are to be investigated by the District Attorney where such 
disputed land lies. 

Another, in the interest of an enlightened and an enlarged 
humanity looks to the better protection, care, and preservation 
of exposed and orphan children in the District of Columbia. 
The Washington Humane Society is intrusted with the 
execution of the act, and the courts in the District of Colum- 
bia having jurisdiction, and the police commissioners, are 
placed at the disposal of the society and under its control, in 
the effective execution of the said act. 

No child under fourteen can be abused, abandoned, or 
beaten, or become subject to exposure in any mode; nor can 
such child be so disposed of with a view of its being 
employed as an acrobat, a gymnast, or a contortionist, or a 
circus rider, a rope walker, a beggar, mendicant, or a street 
singer, etc. 

Another enactment, of novelty and importance, forbids, 
under heavy penalties, the importation, emigration, and 
employment of foreigners and aliens under an agreement 
or contract abroad to perform labor in the United States. 
All such contracts — express or implied — for the performance 
of such labor by foreigners or aliens in the United States are 
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^leclared null and void. It is likewise a misdemeanor in the 
master of a vessel to bring or land within the United States, 
from any foreign port, such alien, foreign laborer, mechanic, 
artisan, who had entered into a contract or agreement, prior to 
Hailing, to perform labor in the United States, punishable by 
fine or imprisonment, or both. 

For every violation of the first section of this act, the 
person, partnership, company, or corporation, violating the same 
shall forfeit and pay for every such offence the sum of one 
thousand dollars, which may be recovered in the Circuit Court 
of the United States, etc. 

The act does not apply, however, to the employment of 
skilled workmen in foreign countries, to perform labor in the 
United States upon any new industry not at present established 
liere, nor to foreign professional actors, artist, lecturers, or 
wingers, nor to persons employed strictly as personal or domes- 
tic servants. 

Another important act of interest to many of the people of 
the United States provides for the ascertainment of claims of 
American citizens for Spoilations committed by the 
French prior to the thirty-first day of July, eighteen 
hundred and one. 

It authorizes the Court of Claims to take jurisdiction of all 
petitions filed by French spoilation claimants in that court 
within two years from the passage of the act ; to investigate, 
hear, and determine the validity and ownership of the claims 
filed ; and to report its finding of law and fact to Congress on 
the first Monday of December of each year. While this act 
<loes not provide for the absolute payment of all the claims 
reported upon favorably by the court, yet it is an official 
recognition by the Government of a debt due by the United 
States to many of its patriotic citizens for more than eighty 
yeare^. They became creditors of their country at their 
country's request. They have knocked at the door of Con- 
gress for almost a century for recognition — but in vain. 
These original claimants have, for the most part, passed away ! 
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But Congress seems at last aroused to the appeal of their 
children and grandchildren ! Justice is often slow, but some- 
times sure. In directing a judicial investigation of these 
claims, no one can doubt that such as are found valid will bo 
promptly paid. Republics, it is believed, are not unjust or 
ungrateful ! 

Congress likewise provides, that no appeal or writ of error 
shall hereafter be allowed from any judgment or decree in any 
suit at law, or in equity, in the Supreme Court of the District of 
Columbia, or in the court of any of the territories of the United 
States, unless the matter in dispute, exclusive of costs, shall 
exceed the sum of five thousand dollars, save that this provision' 
shall not apply to any case where the validity of any patent, 
or copyright, treaty or statute, or of an authority exerciseil 
under the United States, is brought in question. 

So also. Section thirty-six hundred and forty-six of the 
Revised Statutes of the United States has been so amended an. 
to read as follows : 

Whenever any original check is lost, stolen, or destroyed, 
disbursing officers and agents of the United States are author-^ 
ized, after the expiration of six months, and within three 
years from the date of such check, to issue a duplicate check ; 
and the Treasurer, assistant treasurers, and designated deposi- 
taries of the United States are directed to pay such duplicate- 
checks, upon notice and proof of the loss of the original checks, 
under such regulations in regard to their issue and payment, 
and upon the execution of such bonds, with sureties, to indem- 
nify the United States, as the Secretary of the Treasury shall 
prescribe. This section shall not apply to any check exceeding 
in amount the sum of $2500. 

Congress has wisely createil a retired list for common soldiers, 
or non-commissioned oflScers of the United States army, or 
marine corps. The act porvides, that after a service of thirty 
years, such soldier or non-commissioned oflScer shall, on appli- 
cation to the President, be placed on the retired list with the 
rank held by him at the date of his retirement, with seventy-five? 
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per centum of the pay and allowances of the rank upon which 
he was retired. 

This is new legislation — hitherto unknown — to the rank and 
file of the army. It seems nevertheless eminently just and 
fxaper — alike beneficial to the service — not less than a whole- 
some incentive to personal military c aw 1km . 

One other brief act deserves commendation. It is full of 
sad memories to the entire country just now. It reads : 

Be it enacted by the Senate and House of Representatives of the 
United State of America in Congress assembled^ That the Presi- 
dent of the United States be, and he hereby is, authorized, by and 
with the advice and consent of the Senate, to appoint on the re- 
tired list of the Army of the United States, from among those who 
have been Generals commanding the armies of the United States, 
or Generals-in-Chief of said Army, one person, with the full rank 
and pay of such General, or General-in-Chief, as the case may be ; 
and the total number now allowed by law to compose said retired 
list shall be, on such appointment, increased accordingly. 

The act was passed on the 3d March last, amid the expiring 
hours of that Congress. It immediately received the approval 
of President Arthur ; and upon the same day the illustrious 
man for whom and on whom the people of the United States, 
and Congress alike, had resolved to create and confer this great 
distinction, was commissioned as a General of the United 
States upon the retired list, with full rank and pay ! 

It was meet and becoming — very meet and very becoming — 
that a government whose unity he had saved in war, and 
whose public affairs he had subsequently administered in peace, 
should tender to him this tribute of the nation's gratitude, the 
nation's love, and the nation's thanks ! But, alas ! how empty 
and unavailing ! Upon the 23d July, almost within sight of 
the spot where we are assembled, all that was mortal of Ulysses 
S. Grant passed away amid the sorrow and tears of the Old 
World and the New. But this is not the time or place to 
speak at length of that dead hero. That will be done hereafter 
in all climes and in all tongues. 
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ALABAMA. 

The law regulating the liability of employes for injuries 
received by the neglect of fellow employes has occasioned much 
discussion in the American courts. This has been especially 
true in case of employes of railroad companies. 

The English rule, as established by Lord Abinger in Priest- 
ly V8, Foster, 8 Mees. & W. 1, followed by Chief Justice Shaw 
in Farwell vs. Boston and Worcester Railroad Company, 
4 Met. (Mass.), 49, and by other American cases, that the duty 
of the employer is discharged when he uses ordinary care to 
secure competent men in all branches of his business, and that 
having done that he is not responsible for any injury sustained 
by one employe through the neglect of another, however gross, 
and that the relation of, or subordination among, co-employes 
does not in any manner affect the rule, has been of late greatly 
infringed upon, if not entirely denied, by some of the American 
state courts. Ohio, Kentucky, and Wisconsin, with others, 
seemed rather inclined to follow the civil law in that respect. 
In Louisville & Nashville Railroad Company vs. Collins (2 
Duvall, 114), decided in 1865, Judge Robertson held that where 
the injured employe is subordinate and inferior in authority to 
him by whose negligence he was injured, the reason of the 
English rule ceases, and the employer becomes liable. In a 
recent case of the Chicago, Milwaukee & St. Paul Railroad 
Company vs. Ross (112 U. S. 377), the Supreme Court 
of the United States held, in an elaborate opinion 
delivered by Mr. Justice Field, that where the injury is sus- 
tained by the neglect of a superior whose act may be considered 
the act of the company, the company is liable. 

Alabama, >¥hich for many years by her Supreme Court 
adhered (as I am informed), to the Engligh rule, has by a 
recent act of her legislature adopted the rule of the civil law, 
making the employer liable to his servant for the culpable neg- 
lect of his fellow servant. 

The act is a cautious and well-guarded one, and while 
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effecting a change, has guarded the employer by some excel- 
lent exceptions. Thus, when the neglect of a fellow servant 
is known to the employe, or when a defect in the machinery, 
ways or other appliances, is known to him, and he fails to- 
report it to a superior for an unreasonable time, he can not 
recover if he sustains an injury by such a defect, or such a 
neglect of a fellow servant. 

Another act declares that the payment of a mortgage debt 
in Alabama, before or after the law day, reinvests the title in 
the mortgager without further conveyance. 

A further act, authorizes the joinder of counts in trespass 
and case in the same action. This eflfort was clearly intended 
(writes a distinguished but facetious brother lawyer from 
Alabama), to dispense with too accurate a knowledge of plead- 
ing in young, inexperienced Alabama barristers, who were 
extremely solicitous to open books and to get to work speedily. 

By a former act of this state, defendants in criminal, cases 
were allowed to make unsworn statements on their own behalf 
as in military courts. Under a construction of that act it was 
held, that the prisoner was not; in strict legal parlance, a wit- 
ness, and could not consequently be subjected to cross-examina- 
tion, but might state as much or as little of the facts of the 
case as he thought proper. 

This ruling led to a recent repeal of that statute. In lieu 
thereof, the legislature provided, that prisoners might make 
themselves witnesses in their own behalf, if they thought 
proper to do so, but if they did testify they became subject to 
cross-examination. It was further provided, that the failure 
of such prisoner to testify should not be commented upon or 
be used to the prejudice of the prisoner. 

The Alabama State Bar Association are authorized and 
clothed with power in its own name to institute and prosecute 
in any court having jurisdiction, proceedings against any prac- 
ticing attorney in Alabama against whom complaint may be 
made of having been guilty of malpractice, or any act, or 
omissions for which attorneys may be disbarred. 
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A further act provides, that on appeals or writs of error in 
criminal cases, the judgment in the primary court shall not be 
reversed because of any defect of the oath of any grand or 
petit jury, unless the record discloses that objection was made 
in the court below during the progress of the trial ; provided, 
that the rule shall not apply when it affirmatively appears that 
the accused did not have the benefit of counsel on his trial. 

Another provides, that either party may require the examin- 
ation of any or all witnesses to be taken orally before an 
examiner to be appointed by the court, instead of by deposi- 
tion or interrogatories; a most excellent safeguard against 
perjury, and yet greatly tending to diminish the costs, usually 
so burdensome in chancery causes. 

ARKANSAS. 

Very few acts of general importance were enacted by the 
legislature of Arkansas at its recent session. Two or three 
should be noticed. One declares that railroad companies shall 
become subject to a penalty, to be recovered by the party 
aggrieved, for charging and endeavoring to collect a greater 
sum than is specified in the bill of lading, for the transporta- 
tion of merchandise or freight of any kind, or for a failure by 
said company to deliver the thing so transported to the con- 
signee, or his agent, upon a tender of the sum mentioned in 
the bill of lading. 

Another provides that defendants in all criminal proceed- 
ings in the state are allowed, upon their own request, to 
testify in their own behalf, but their failure to do so shall not 
be commented upon, nor be allowed to create any presumption 
whatever against them. 

An act of doubtful validity, it would seem, declares it to be 
a misdemeanor, punishable with fine and imprisonment, for 
any person not a citizen of Arkansas to herd, graze, or permit 
any stock whatever to run out in the state of Arkansas. 

An act to forfeit railroad charters provides that all charters 
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of railroad companies in Arkansas that have not built or con- 
structed their roads, and which are not now in course of con- 
struction, are thereby forfeited, and all rights and privileges, 
of whatever kind, thereunder shall be null and void, unless the 
railroad companies shall within eighteen months from the pas- 
sage of the act, actually build, construct and iron at least five 
miles of said road for Avhich they have a charter ; provided, 
that the act shall not apply to any railroad company or com- 
panies that have obtained charters from the state since the 
first day of January, eighteen hundred and eighty-three. 
Such last mentioned charters declared exempt from the 
operation of said act, shall, however, incur its penalties, unless 
the companies shall build, construct, iron and fully equip at 
least five miles of the road for which they have chartered with- 
in eighteen monihs after the obtension of the same. 

An enactment authorizes telegraph and telephone companies 
to construct their lines within the state of Arkansas; provided, 
that the ordinary use of a public highway, street, public works, 
railroads, turnpikes, bridges, and the navigation of the water- 
courses, are not impeded thereby ; and, provided, that all con- 
tracts for the exclusive use of property in Arkansas by any 
such company or corporation are declared to be invalid. 

CALIFORNIA. 

The legislature of California convened in regular session 
in February, 1885. 

It passed one hundred and sixty-nine acts, and twenty-one 
joint and concurrent resolutions. 

Few seem to be of general importance. ' 

One, in the interest of horticulture, seeks to prevent the 
spreading of fruit and fruit tree pests and diseases, and to pro- 
vide for their extirpation. 

Another enactment is for the protection of fish and game. 

One, as novel as important, provides for the appointment by 
the Supreme Court of three persons of legal learning and 
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personal worth, to be known as Commissioners of the Supreme 
Court, and to appoint a secretary therefor, to relieve the court 
from the overburdened condition of its calendar, and to provide- 
for the compensation of the CommissionTers and secretary. 

The Commissioners hold their offices for four years, subject 
to removal by the Supreme Court, at their pleasure, by an 
order entered upon the minutes of the court. It becomes the 
duty of the Commissioners under such rules as the Supreme 
Court may adopt, to aid and assist the court in the performance 
of its duties, and in the disposition of the numerous causes 
pending in that court now undetermined. The Commissioners 
receive a salary equal to the salary of a judge of the Supreme 
Court, payable at the same time and in the same manner. 

Another act provides that any person may record any trade- 
mark or name, by filing with the Secretary of State his claim 
to the same, and a copy or description of the trade-mark or 
name, with his affidavit attached, that he is the exclusive 
owner of the said trade-mark. Any person who has fii'st 
adopteil or used a trade-mark or name within or beyond the 
limits of the state is its original owner. Such ownership may 
be transferre<l as personal property, and is entitled to the 
same protection by suit at law and in courts of e(juity. It is 
a misdemeanor to forge or counterfeit any trade-mark, with 
intent pass to off any goods to which such forged or counter- 
feited trade-mark is fixed as the goods of such person. 

An act for the taking and authentication of testimony on 
examinations in criminal cases is an advanced step in the ad- 
ministration of criminal jurisprudence. 

The California legislature continues its crusade against the 
Chinese by a joint resolution invoking Congress to further 
legislation restricting Chinese emigration, and that the same 
may be faithfully enforced, and that state judges be relieved 
of the burden of hearing Chinese habeas corpus cases. 

Another joint resolution sets out, 

Whereas^ many articles of human consumption imported into 
the United States are so adulterated by injurious ingredients^ 
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deleterious to health and dangerous to life, ai\d to the detri- 
ment of the production and manufactories of the United States. 
Therefore Resolved^ That (Congress, now in session, be 
requested so to amend the revenue laws as to require every 
article imported, whether dutiable or free, intended for human 
consumption, to contain a true label of its contents, subject to 
confiscation by default. 

COLORADO. 

Several acts of importance and interest mark the legislation 
of Colorado during the past year. One provides that if any 
banker or bank officer, employe of any banker, etc., shall re- 
ceive or assent to the receiving of any deposit, or shall create 
or assent to the creation of any debts or indebtedness by any 
banker or banking institution, with knowledge of the insol- 
vency of said banker or banking institution, he shall be deemed 
guilty of larcency. And the failure of any such banker or 
banking institution, within thirty days after the reception of 
such deposit or the creation of such indebtedness, shall be, 
primd facie evidence of such knowledge. 

By another, every officer, agent, or employe of a bank or 
banking institution, organized and doing business under the 
laws of Colorado, who receives and assents to the reception of 
deposits, or creates or assents to the creation of any indebtedness 
by such bank or banking institution, after having knowledge 
that it is insolvent, shall be individually responsible for such 
deposits so received, and such indebtedness so created; and 
the fact that the banking or banking institution was insolvent 
or in failing circumstances when the deposit was made, or said 
indebtedness was created, shall be primd facte evidence of such 
fact and assent on the part of such officer or employe. 

An act for the preservation of the health of females employed 
in manufacturing, mechanical, and mercantile establishments, 
provides that every person, corporation, or company, employ- 
ing females in their establishment in Colorado, shall provide 

U 
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suitable seats for the females so employed, and shall so permit 
the use of the seats by them, when they are not necessarily 
engaged in the active duties for which they are employed. 

Seduction in Colorado, under promise of marriage, of an 
unmarried female, of previous chaste character, or the seduc- 
tion without such promise, of an unmarried female of previous 
chaste character, under the age of sixteen years, is made a 
felony. But no conviction shall be had on the testimony of 
the seduced female alone, or after two years from the commis- 
sion of the offense. Marriage of the parties before judgment 
is made a bar to further prosecution. 

The enticing of an unmarried female of previous chaste 
reputation under the age of twenty to a dance house, a tippling 
house, or to any place of low resort, shall be deemed a misde- 
meanor, punishable by fine and imprisonment, or both. 

The giving in payment of a debt, draft, or check, with fraud- 
ulent intent, upon any bank, whether the same be organized 
under state laws, or laws of the United States, in which the 
person giving the same shall not have sufficient funds for the 
payment thereof, is made a misdemeanor, punishable by fine 
and imprisonment, or both. 

Telegraphs, telephones, or electric light companies may, 
upon their failure to obtain the same by contract, obtain a 
right of way on the lands, privileges and easements of others, 
by the exercise through the legislature of the right of eminent 
domain. 

All discriminations by railroad companies in charges for 
carriage of freight or passengers ; all concessions, drawbacks, 
or contracts for special rates, are absolutely prohibited, but the 
same shall be open to all persons and corporations alike. 

CONNECTICUT. 

A bureau of labor statistics is created by the legislature of 
this state, controlled by a commissioner to be appointed by 
the Governor. The commissioner shall collect information 
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upon the subject of labor, its relation to capital, the proper 
homes for laborers, the earnings of laboring men and women, 
and the best means of promoting their material, social, and 
intellectual prospects. The commissioner shall each year 
report to the Governor all the details relating to the businesH 
of his department, and the report shall be printed for the use 
of the General Assembly. 

Whenever, upon the trial of any civil action, evidence offered 
is objected to as inadmissible, the court on trying such action 
shall not admit such evidence subject to the objection, unless 
both parties agree that it be so admitted ; but, if either party 
shall request a decision, it shall be the duty of such court 
to pass upon such objection and admit or reject the testimony. 

In trials of all causes, civil or criminal, in the Superior 
Court, counsel shall not be compelled to stand while conduct- 
ing the examination or cross-examination of a witness. 

Bounties payable out of the State Treasury of Connecticut 
are by law given to every person planting, protecting, and 
cultivating elm, maple, tulip, ash, boxwood, oak, black walnut, 
hickory, apple, pear, or cherry trees, not more than sixty 
feet apart, for three years, along any public highway. 

Any person who unlawfully neglects or refuses to support 
his wife or children, shall, unless he can show to the court 
that owing to physical incapacity or other good cause, he is 
unable to furnish such support, be committed to the work -house 
or county jail, and sentenced to hard labor for not more than 
sixty days ; but the court before which such conviction is had, 
may in lieu of the penalty, accept a bond with good security, 
conditioned for the support of the wife, child, or children, for 
six months from and after the date of such conviction. 

An act concerning ao^ricultural fairs forbids the sale of 
spirituous liquors, or ioiny species of gambling, on the ground 
of any incorporated agricultural society during a fair. A 
compliance with this act is a condition precedent to the 
reception of the state appropriation to said society. 

An act relating to charitable uses, provides, that all estates 
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that have been, or shall be granted for the preservation, care, 
and maintenance of any cemetery lot, or monument thereon, 
shall forever remain to the uses to which they shall have been, 
or may thereafter be granted, according to the true intent of 
the grant, and to no other use whatever. 

An act to prevent discrimination in freight rates provides 
that freight charges by railroad companies for shorter distances 
shall not exceed the same rate for longer distances under 
similar circumstances. A penalty of two hundred dollars is 
imposed for a violation of this act, recoverable by the party 
aggrieved in an action for his own use, or to the use of the 
state by the attorney of the Commonwealth, in addition to the 
damages otherwise sustained by the violation of said act. 

DELAWARE. 

The legislature of Delaware met on the 6th of January, 
1885, in general session and passed two hundred and thirty- 
three general and local acts, and fifty-one joint resolutions. 

Most of this legislation consisted of amendments to former 
local enactments. One to prevent the spread of contagious or 
other infectious diseases, pleuxo-pneumonia, etc., among the 
cattle of Delaware, authorizes the Governor to issue his 
proclamation of the existence of said disease in the state; 
warning all persons to seclude all animals in their possession 
afBicted with the disease, and place the farm, on which such 
disease exists under quarantine; to prevent the removal of 
all infected animals within the state, and to prevent the entry 
of any such therein. Regulations shall be adopted for the 
inspection and examination, and destructions of animals 
aifected with such disease, provided no animal shall be 
destroyed unless first examined by a medical or veterinary 
practitioner in the employ of the Governor, or the United 
States Commissioner of Agriculture. 

In case of the destruction of diseased animals, the Governor 
shall appoint three judicious and impartial persons of the state 
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to view and assess the real value of such cattle in money when 
80 affected, provided that such valuation shall not exceed the 
sum of fifty dollars per head. When cattle have been 
destroyed as thereinbefore provided, upon a certificate of such 
assessment of value, signed and attested by said assessors or a 
majority, and approved by the Governor, the State Treasurer 
is authorized, upon the presentation by the owner of such 
certificate, to pay such owner two-thirds of the aggregate 
assessment upon said cattle so destroyed. 

The legislature of Delaware at its last session granted 
thirty-two divorces. That fact would seem to be somewhat 
persuasive that the marital relations in that gallant, revolu- 
tionary, little state were not just now altogether as congenial 
and harmonious as formerlv. 

FLORIDA. 

An important act, entitled an act to dissolve municipal cor- 
porations under circumstances set out therein, and to provide 
provisional governments for the same, declares, that whenever 
any city or town in Florida, incorporated under the act of 1869, 
becomes indebted to the amount of two hundred thousand 
dollars and defaults in the payment of interest thereon, then 
the charter of such city or town is thereby repealed, and the 
corporation thereof dissolved. 

Immediately upon the passage of this act the Governor 
shall issue his proclamation of such fact, and transmit the same 
with a certified copy of this act, to the Mayor of each and 
every incorporated city and town in Florida, and immediately 
after the expiration of fifteen days from the date of the issu- 
ance of such proclamation, it shall be the duty of the Governor 
to ascertain and declare by proclamation what corporations 
come within the law, and tlie proclamation is made conclusive 
evidence of the required facts. The dissolved corporations are 
declared provisional municipalities, to be governed by a board 
of seven commissioners to be appointed by the Governor, who 
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shall govern the same in accordance with laws and ordinances 
theretofore existing until repealed. It is made the duty of 
the commissioners immediately to levy a sufficient tax, in 
addition to other necessary taxes now required by law, to pay 
off the matured coupons of the bonds of such city and other 
matured indebtedness; provided, however, that no claim 
against such city in existence at the time of the approval of 
this act shall be paid until reduced to judgment, unless the 
board is satisfied of the justice and legality of the same. The 
commissioners must likewise levy a special annual tax to meet 
the accruing annual interest on the bonds of such city. 

Another act, to prevent excessive rates of tariff over any 
telegraph cable company in the State of Florida, provides, that 
after the passage of the enactment no telegraph cable com- 
pany, and no company transmitting telegraphic messages in 
Florida shall charge and collect more than four cents per word 
for the first ten words, exclusive of the date, address, and 
signature, of any message transmitted over any ocean or cable 
telegraph line a distance of one hundred miles ; two cents per 
word for every additional word within the state of Florida. 
Proportionate rates are provided for any greater or less 
number of miles that any message is transmitted. Not 
more than two cents per word for the first ten words for 
any message over any land telegraph line within the state 
for the first hundred miles ; one cent per word for every addi- 
tional word of any message for the same number of miles in 
the state of Florida. Proportionate rates for any greater or 
less number of miles that any message is transmitted. A 
violation of any of the provisions of this act is declared a 
misdemeanor, punished by fine or imprisonment, or both. 

An act allows parties to testify in cases of divorce or alimony 
but no judgment or decree shall be granted in any such case 
upon the testimony of the husband and wife alone. 

An act to make service of process upon railroad and other 
corporations and companies therein mentioned, provides, that 
in any action in law or equity in Florida against any railroad 
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or other corporation, telegraph company, etc., operating in said 
state ; of process upon any business agent of such corporation 
or company in the county in which the action may arise, shall 
be suflScient service for any court having jurisdiction to enter- 
tain the same. 

GEORGIA. 

The legislature of Georgia met in December, 1884, and 
held its regular constitutional session of forty days, and then 
by the requisite vote adjourned to July, 1885. I have not 
been favored with a copy of its last session's acts, but I am 
informed by my brother on the General Council from Georgia, 
that they contained no noteworthy changes in the statute law 
on points of general interest, and nothing worthy of reference 
to the American Bar Association. It might, however, be just 
to cite the commendable spirit and strong desire which 
Georgia has evinced in her late legislation to repress and 
extirpate many of the popular and growing vices of the day 
by taxation. The license tax for selling vinous and spirituous 
liquors is largely increased. The tax upon all dealers in pistols, 
toy-pistols, revolvers, dirks, and bowie knives, is increased one 
hundred dollars for each and every place of business in each 
and every county where the same are sold. Each individual, 
firm, their agents, or employes engaged in the business of 
selling or buying farm products for future delivery, familiarly 
known as ^'futures,'' are required to pay a tax of five 
hundred dollars each per annum to the tax collector of every 
county where such business is carried on. 

ILLINOIS. 

The legislature of Illinois met in regular session and passed 
several enactments of importance. The provision in the 
criminal code defining the crime of burglary, and fixing its 
punishment in the penitentiary from one to twenty years, 
was amended in one or two important points. The amend- 
ment provides that if the entry is made in the dwelling-house 
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with intent to commit certain enumerated crimes, the punish- 
ment shall not be less than five years, and if at the time of 
committing the offense, the offender shall be found with any 
deadly weapon, drug, or anaesthetic upon his person, or in his 
possession, he shall upon conviction, be punished in the 
penitentiary for any term of years — not less than five. This, 
it will be perceived, may practically include a sentence for life. 

Another amendment of the criminal code seems of still 
more importance as tending to dispense with the frequent and 
growing delays in the trial of criminals, and thereby often 
defeating the prompt punishment of crime. It provides, that 
when an affidavit is made for a continuance on the ground of 
the absence of a material witness, the opposite side, shall not, 
in order to prevent a continuance, be compelled to admit the 
absolute truth of the matter set up in the affidavit for the con- 
tinuance, but only that such absent witness, if present, would 
testify as alleged in the affidavit ; and if so admitted, no con- 
tinuance shall be granted, but the case shall go to trial, and 
the party admitting the same shall be permitted to controvert 
the statement contained in such affidavit by other evidence, or 
to impeach such absent witness to the same extent as if he 
were personally present: Provided^ that the court may, in 
its discretion, require the opposite j)arty to admit the truth of 
the matter alleged in the affidavit absolutely, when from the 
nature of the case, he may be of opinion the ends of justice 
require it ; and that the act shall not apply to continuances 
applied for at the same term at which the indictment is found 
or the indictment filed. 

The act in regard to the " appellate courts," which, in Illi- 
nois, are the intermediate courts between the Supreme Court 
and the Circuit Courts, has been amended, so that all opinions 
or decisions of said court upon the final hearing of any cause 
shall be reduced to writing by the court, briefly giving therein 
the reason for such opinion or decision. But such opinion is 
not of binding authority in any case, except the one in which 
it is filed. 
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Prior to this amendment the appellate court gave no opinions 
in cases of aflSrmance, and only made public their reasons for 
their reversal of the decision of the court below. It may be 
stated in this connection, as the opinion of the Illinois Sar, 
that the establishment of the appellate courts has admirably 
accomplished its object in relieving the hitherto overcrowded 
dockets of the Supreme Court. 

It is confidently believed by some of our best and most dis- 
tinguished men that legislative requirements upon state courts 
of last resort to write and report their opinions and decisions 
in every case, as is now done in the Supreme Court of the 
United States, would prove a wonderful stimulant to able, 
accurate, and correct judgments. 

Important changes have been made in the election laws, 
with the view of additional safeguards around the purity and 
safety of the ballot and ballot-box. 

One act, general in its operation through the state, provides 
for small election precincts, not to contain more than four 
hundred voters ; for convenient, reputable, and public polling 
places, and the appointment by the judges of the election and 
the clerks from diflFerent opposing political parties. 

Another act seeks to regulate the primary elections held by 
the political parties. The committee of any political party 
<;alling a primary election can take advantage of this salutary 
law by passing a resolution that the primary shall be conducted 
under its provisions. The most elaborate act however in rela- 
tion to the subject of elections by the last legislature of 
Illinois, is one that seeks especially to check the prevalent 
increasing and unblushing corruption in the conducting of the 
elections in our large cities. The provision of this enactment 
will only be operative in those cities which voluntarily adopt 
it by vote. In such case, it is uncertain whether it will be 
-ever carried into practifal effect, and therefore it becomes 
unnecessary to give a syiioi)sis of its elaborate and complicated 
detuils. 
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INDIANA. 

An act concerning the ownership and alienation of real 
estate by aliens, provides, that all aliens residing in the State 
of Indiana, who shall have declared their intention to become 
citizens of the United States, conformably to the laws thereof, 
may acquire and hold real estate in like manner as citizens of 
that state. 

Aliens can not take or hold land except by devise or grant. 
They may convey the same at any time within five years 
thereafter and no longer ; and all land so left and remaining 
unconveyed at the end of five years shall escheat to the state. 

Telegraph and telephone companies are prohibited from dis- 
criminating between patrons, under heavy penalties — provided, 
that arrangements may be made with publishers of newspapers 
for transmission of intelligence of general and public interest, 
and that communication for and from oflicers of justice shall 
take precedence of all others. 

An act to prohibit the importation and migration of aliens, 
foreigners, and others, under contract or agreement to perform 
labor within the state of Indiana, declares, that from and after 
the passage of the act all contracts or agreements, express 
or implied, between any person, company, or corporation, and 
any foreigners or alien to perform labor or service in Indiana 
prior to their immigration to the United States, shall be 
utterly null and void, and the violation of any of the pro- 
visions of this act are made a misdemeanor. This enactment 
is in exact accordance with a similar one of Congress on the 
same subject already cited. 

This legislation is somewhat novel in the United States. 
It is supposed to have originated in an efibrt to suppress the 
recent extraordinary strikes by foreign laborers in large mining 
and manufacturing establishments in Ohio and other western 
states. Some of these recent, fearfully destructive, popular 
outbreaks and strikes originated and were led, as was stated 
by the public press, by foreign labor, which, a few years ago,. 
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was employed abroad at decreased wages and brought here to 
take the place of American labor then upon a revolt because of 
a reduction of their wages. This foreign labor, at that time 
content to receive lower wages, supplied the places of the 
American laborers, who were then on a strike ; but a few 
years after the foreign labor itself demandeii higher wages, 
and being refused, a most destructive strike followed, resulting 
in immense loss of property, if not of human life. 

No conflict should ever occur between capital and labor at 
this advanced age of the world. Negotiation has supplanted 
physical conflict. The interest of both requires amity and 
peace. Let there be no discord between dependent interests. 
Let neither capital nor labor ever become unjust, oppressive, 
suspicious, or hard to each other. The only divinity which 
was ever clothed in Humanitv in this world, was the embodiment 
of love. He was our exemplar and elder brother. He said : 
" The laborer is worthy of his hire ;" and that the master must be 
just, as well as honest, to his servants. ''Do unto one another, 
what ye would at all times, have done unto you '* — then 
labor and capital will have no more strikes, no more collisions. 

A stringent law was enacted on the subject of bribery in 
any manner or form at elections. It prescribes disfranchise- 
ment for not less than eight years as the minimum punishment 
on conviction, and provides for the posting of a copy of the 
law at every election precinct upon every general election. 

Laws were passed providing for the erection of asylums for 
pauper children by the county authorities ; for the education 
of poor children at public expense ; the prohibiting of the 
employment of children under twelve in any factory for the 
manufacture of tobacco, or iron in any form, and prohibiting 
the working of children under twelve for more than eight 
hours a day in any factory. A legal friend from Indiana 
suggests that the fish, dog, sheep, and bird law received their 
biennial indorsement. In the latter, a nice point of inter- 
national comity was suggested, by the withdrawal of all 
statutory protection from the "English sparrow." 
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The law of weights and measures was revised and numerous 
a,dditions made to the schedule. Among these is pop-corn, 
which is fixed at seventy pounds to the bushel ; the weight 
of the non-explosive va?rieties remain at fifty-six. 

IOWA. 

My honored brother from the General Council for Iowa 

writes : 

''De8 Moines, 6, 15, 18S5. 

" I am happy to say that fortunately our Assembly has not met since 
•the winter of 1883-4, and hence there is nothing to report." 

KENTUCKY. 

The legislature of this old Commonwealth, tired out by a 
]ong and exhaustive session of many months in 1884, and 
perhaps not entirely persuaded of the wisdom, or general 
utility of much of their, then legislation, has held no session 
since. 

KANSAS. 

By a recent . enactment of the legislature of Kansas, 
seduction of a female under twenty-one years of age, and of 
good reputation, under the promise of marriage, is made a 
felony, punishable, upon conviction, by confinement at hard 
labor in the penitentiary for a term not exceeding five years : 
Provided^ that the testimony of the woman alone shall not be 
fiuflBcient evidence of a promise to marry. 

An act creating a board of pardons, defining their duties, 
and fixing their compensjition, provides that the Governor of 
Kansas shall, by and with the advice of the Senate, appoint 
three persons to constitute said board, one of whom shall be a 
lawyer. The board is required to meet four times a year, at 
the state Capitol, to consider the advisability of pardoning or 
commuting the sentence of any convict confined in the 
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penitentiary, referred to them by the Governor, the warden, 
or physician. To this board all application for pardon shall 
be referred. The members of the board are sworn before 
entering upon the duties of their office, and can recommend 
the pardon of any convict without petition. They hold their 
office at the pleasure of the Governor. 

LOUISIANA. 

I am informed by my honored friend of the General Council 
from Louisiana, that no session of the legislature of that state 
has been held during the past year. 

MAINE. 

A session of the Legislature of Maine was held during the 
past year, but my brother from Maine on the General Council 
writes : 

*' I am happy to Ray, that for once the legislature of this state re- 
frained from making any great changes in the statutes. Perhaps tlie 
explanation is, that a careful revision of the entire body of the statute 
law had been made the session before." 

One or two enactments I think should be referred to. 

One act provides, that persons obtaining a discharge in 
insolvency are exempt from arrest, or imprisonment, on the 
suit of creditors residing without the State, whose demands 
were in existence at the date of the commencement of the 
proceedings in insolvency. 

Another : In criminal cases courts may, on application of 
defendants, issue commissions for taking the deposition of a 
material witness. 

An act relating to the appointment of administrators in 
cases where wills have been lost, or destroyed, in estates inter- 
ested in the French spoliation claims, authorizes the judge of 
probate, having jurisdiction, on petition to appoint a special 
administrator to prosecute the claim of such estate in the 
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Court of Claims of the United States in the French spoliation 
claims. 

The statute of limitations has been amended by a provision, 
" that no action shall be brought by any person whose cause 
of action has been barred by the law of any state, territory, 
or country, while all the parties have resided therein,** over- 
ruling the old rule, that the lex fori governs the remedy. 

MASSACHUSETTS. 

The powers of married women, deserted by or living apart 
from their husbands for justifiable cause, extend to the making 
of a will, or deed of all their property, and under such circum- 
stances, they are possessed of the same power as if sole. 

Corporations are created for the purpose of cremating the 
bodies of the dead, but the place where, and the mode and 
manner of carrying out the object is made subject to the ap- 
proval of the State Board of Health, Lunacy, and Charity, 
subject, however, to the provision that no body shall be cre- 
mated within forty-eight hours after death, except in cases of 
contagious or infectious diseases. 

The Supreme Court, where most of the jury trials are held, 
is authorized to appoint oflScial stenographers to take notes of 
the evidence and rulings of the court, who are to be paid seven 
dollars a day by the county where the court is held, and any 
transcript from their notes furnished to the parties is to be paid 
for by such party by an additional sum of seven cents for every 
hundred words. The stenographers are to be sworn officers 
of the court, and subject to their direction, and the examina- 
tion of witnesses shall not be interrupted for the purpose of 
having their testimony taken by any other person than the 
sworn stenographer. Persons of either sex may act as such. 

Persons addicted to dipsomania or habitual drunkenness may 
be committed to one of the state lunatic hospitals under the 
same provisions and requisitions as lunatics. 

An important legislative change is made in the courts. 
The terms as such of the courts in Massachusetts are abolished, 
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and the first Monday of every month is made a return day for 
all writs, processes, notices, and citations, and ten days there- 
from are allowed for defendants to appear, upon failure of 
which the clerk may enter a default and judgment to follow 
four days afterward. The courts are always open in every 
county, and any business may be transacted at any time, 
except on Sunday, but regular sessions shall be held at the 
same times and places as before provided for the terms of the 
same. 

Any justice of the Supreme Judicial Court in Massachusetts, 
after having held his commission ten consecutive years, and 
having attained the age of seventy years, who shall resign his 
oflSce, shall during the residue of his natural life receive three- 
fourths of the salary which was by law payable to him at the 
time of his resignation. 

No child under ten years of age shall be employed in any 
manufactory, mechanical or mercantile establishment, and no 
child under twelve years old shall be so employed at any time 
during the days in which the public schools are in session in 
the city or town in which he resides. For every violation of 
this act the parent or guardian permitting such employment 
incurs a penalty. 

Perhaps the most important act, was to amend the Con- 
stitution of Massachusetts providing for biennial elections, 
and biennial sessions of the legislature. These can only be 
secured by the concurrence of two consecutive legislatures, 
and then, only thereafter by an approval of the people by a 
popular vote. The amendments are passed by two separate 
resolves, to be submitted and ratified by the next legislature, 
and subsequently to the people separately. One may be 
accepted and the other may be rejected, or both may be 
accepted, or rejected. 

MARYLAND. 

The legislature of this state has held no sessions during the 
past year. 
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MICHIGAN. 

The legislature of Michigan met, but I have not been 
favored with a copy of their acts, or a list of their note- 
worthy enactments. 

MINNESOTA. 

Minnesota has created a board of railroad and warehouse 
commissioners consisting of three persons, to whom is con- 
fided the supervision of all railroad companies operating within 
the state, with power to examine all books, and the right to 
require reports. The act prohibits unjust discrimination by 
railroads as to the rates for the carriage of passengers or 
freights, and authorizes proceedings for any violation of this 
act before and under the direction of the railroad commissioners. 

The same board, by another act, is empowered to regulate 
warehouses in Minnesota, and to inspect the weighing and 
handling of grain in said state. 

A general act providas for the incorporation of villages, ta 
supersede one of like character, which had been declared by 
the Supreme Court of Minnesota unconstitutional. 

An important act provides for the incorporation, regulation, 
and government of co-operative or assessment life, endowment^ 
and casualty insurance associations and societies. 

A further act provides, that all foreign corporations trans- 
acting business within the State of Minnesota, or which by 
any general or special act are deemed to be domestic corpora- 
tions, shall be liable to a penalty of not less than one hundred 
dollars for every application made to remove any suit, or pro- 
ceeding, into the Federal Court, and shall furthermore, forfeit 
all right to transact business within the State, and be liable to 
a penalty of not less than one thousand, nor more than ten 
thousand dollars for each day that said corporation shall da 
business within the state after such forfeiture. Every foreign 
corporation now or hereafter doing business in Minnesota 
shall have the same and no greater rights, privileges, and 
immunities, than other domestic corporations, and shall in all 
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respects be deemed, if it shall remain in the state for sixty 
days after the passage of this aot, to be a domestic corporation 
and subject to all laws of the state. 

The Supreme Court of the United States have expressly 
declared a similar state enactment to be unconstitutional. 
State legislatures have clearly no power to deprive non-resident 
citizens or corporations of their constitutional right to repair 
to the Supreme Court of the United States for an adjudication 
of their rights, as a sine qua non for carrying on a branch of 
their business in the different states. This act would indicate 
that the last legislature in that state does not look upon the 
Federal courts or their jurisdiction with any especial favor. 

Another act provides for the establishment and maintenance 
of a state public school, to be administered by a board of 
public control to be appointed by the Governor. Its object is 
the provision of a temporary home for children who are de- 
pendent, abandoned, in a state of want, or suffering, or 
improperly exposed, or who are in an almshouse, over three 
and under fourteen years of age, of sound mind, and until 
homes can be procured for them in good families. 

Another act requires the education of all healthy children 
between the ages of eight and fifteen for a period of at least 
twelve weeks in each year. 

Another act which establishes a Board of Inspectors of 
Steam Vessels and Steam Boilers, provides also for the licens- 
ing of steam engineers. 

MISSISSIPPI. 

I am informed by the Secretary of State of Mississippi, 
that the legislature of that state has held no session during 
the past year. 

MISSOURI. 

A recent amendment of the statute relating to assignments 
in Missouri, provides that every voluntary assignment of 
lands, tenements, goods, chattels, and credits, made by a 
debtor in trust for his creditors, shall be for the benefit of all 

12 
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his creditors in proportion to their claims, and every provision 
in any assignment providing for the payment of one debt or 
liability in preference to another shall be void, and all debts 
and liabilities (including judgments entered by confession 
thirty days previous to such assignment) shall be paid pro rata 
from the assets thereof. 

Another act requires railway companies or other corpora- 
tions, express companies, mining corporations, etc., to give 
thirty days notice to their employes before reducing their wages 
that such reduction will take place. A failure to comply is 
declared a misdemeanor, for which the employe may recover 
against the offending party by civil action in his own name 
with costs. 

Another most commendable act as to libraries in cities, 
villages, towns, and townships, provides : 

That when one hundred tax-paying voters of any incorpor- 
ated city, or fifty legal votera of any incorporated village or 
township, may, by petition, ask that an annual tax be levied 
for the establishment of a free public library in such city, 
village, or township, thereupon at the next regular annual 
election the question shall be submitted and voted, the tax 
being limited and prescribed, and if a majority of all the votes 
cast be in favor of the tax, it shall be levied and collected 
with other general taxes, to be known as the library tax, and 
be kept separate and apart from other moneys of the 
municipality. The library is to be established and maintained 
by a board of nine directors, to be appointed by the mayor, 
with the legislative branch of the municipal government, no 
member of which is competent to serve as a director. The 
foregoing tax is to cease, whenever it is so determined by a 
majority vote at any regular annual election. 

NEBRASKA. 

Several noteworthy acts of legislation were passed during the 
past year in Nebraska. One, declaring that the term '* railroad 
corporation,*' as used in the act regulating the transportation of 
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passengers and baggage, and to fix a maximum rate of charges 
by railways, shall be deemed and taken to mean all corporations, 
companies, individuals now owning or operating, or which may 
hereafter own or operate, any railroad in whole or in part in this 
state, and to all associations, firms or companies, whether incor- 
porated or otherwise, doing business as common carriers on any 
line of railway in Nebraska, street railways excepted. 

An act in the interest of an intelligent husbandry requires 
that the owner of any honey bees, brood comb, or honey 
known to be infected with the disease known as " foul brood," 
or infectious or contagious disease, shall cause them to be 
inspected and destroyed. A failure to comply shall be deemed 
a misdemeanor, and punished by fine or imprisonment. 

Another prohibits the selling, giving or furnishing tobacco 
in any of its forms to minors, under a penalty of twenty-five 
dollars for each violation of the enactment. 

NEVADA. 

An act for the adoption of children under the provisions 
and conditions of the act provides for the rights of adopted 
children thereunder, and invests them with all the rights of 
lawful children of the persons so adopting them, including 
the right of support, protection, and of inheritance, and the 
right of taking the family name of the person or persons 
adopting them after such adoption. 

The mode of adoption is by judicial proceedings. The pro- 
visions of the act do not apply to any Mongolian. 

An act to promote habits of temperance, and to prohibit 
the practice of treating, declares it unlawful for any person 
or persons to treat, or entertain gratuitously any person or 
persons, with any spirituous or malt liquors, wine or cider, or 
any beverage whatever, or with any other article whatever, 
whereby, any spirituous or malt liquor or liquors, wine, cider, 
or any other beverage shall be obtained gratuitously in any 
public bar-room, saloon, beer-hall, grocery, or in any other 
public place of resort or amusement in the state. 
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NEW JERSEY. 

An act to cure defective acknowledgments of conveyances by 
corporations, provides that the acknowledgment of any and all 
deeds of conveyance of real estate, etc., situate within New 
Jersey, heretofore made, executed and delivered by any 
corporation organized under the laws of the state, and having 
for its object the purchase, improvement, or sale of lands, but 
which deeds have been acknowledged by an oflScer of the 
(grantor) corporation, instead of having been proved by a 
subscribing witness thereto, be, and the same are, thereby 
declared as good, valid, and effectual as if the same had been 
duly proved; provided, said deeds shall have been recorded 
in the clerk's or register's oflSce of the county wherein such 
lands are situated for five years past. 

Another act provides that : 

Continuous absence for seven years from the State of New 
Jersey by a citizen thereof, or the concealing of himself for 
the same period without being seen or heard from during that 
period, authorizes the grant of letters of administration, as in 
case of death and intestacy. The same enactment shall apply 
to a non-resident of New Jersey having goods, chattels, and 
money in the state, who shall absent himself from his place of 
domicile, and who has not been seen or heard from within 
seven consecutive years. 

Railway corporations, or companies organized under the 
laws of New Jersey, are authorized to merge and consolidate 
their capital, stock, franchises, and property, with those of any 
railroad company, whenever the said railroad companies so to 
be consolidated, shall or may form connecting or continuous 
links, line or lines of railroad ; provided, that no railroad com- 
pany claiming a contract with the state on the subject of taxar 
tion shall avail itself of the provisions unless the said contract 
is surrendered. 

Railroads shall not, however, be leased to foreign corpora- 
tions, or non-residents, nor be consolidated with the road of 
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any foreign corporation, or non-resident, without the consent 
of the New Jersey legislature, and as a condition precedent 
to such cansent, exemption from taxation and all privileges 
and advantages as to special modes of taxation must be sur- 
rendered ; and it must be further agreed that any law affecting 
the parties to the lease or consolidation shall be subject to 
alteration and appeal. 

The partner of a presiding or law judge, in any county of 
New Jersey, is prohibited from practicing law in any of the 
courts in which the said judge shall sit or preside. 

NEW YORK. 

An act in New York provides, that the knowingly or 
negligently furnishing by an employer to an employe of a 
scaffolding, hoist, stays, ladders, or other mechanical con- 
trivances, that will not give proper protection to life and limb, 
is made a misdemeanor. 

Another provides that when a receiver is appointed for a 
corporation, other than insurance and moneyed corporations, 
the wages of the employes and laborers thereof, shall be pre- 
ferred to every other debt or claim against the corporation, and 
shall be paid from the first money of the corporation that may 
come to the receiver's hands. 

NORTH CAROLINA. 

Physicians and surgeons shall not be required to disclose 
any information acquired in a professional capacity, unless the 
presiding judge of a superior court, be of opinion and adjudge 
that the disclosure is necessary to a proper administration of 
justice. 

A will of a non-resident citizen or subject of another state, 
or county, which is proved and probated in such state or 
county according to the law thereof, shall upon the production 
of an exemplified copy of the proceedings, be filed and recorded 
with the same effect as if originally probated in North Caro- 
lina. 
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Registration of conveyances are now valid in North Caro- 
lina when the probate is made before any " court of record *' 
of another state. 

In applications for a continuance in civil cases, allegations 
of fact set out in an affidavit, may be controverted in counter- 
affidavits, and no continuance shall be allowed, provided the 
judge, after a thorough examination of the evidence, thinks 
the ends of justice do not demand it. 

Seduction of a reputable woman under promise of marriage 
is made a felony, but no conviction shall be had on the unsup- 
ported testimony of the woman as to the promise. 

OREGON. 

There were no noteworthy changes in the statute law of 
Oregon at the last session of the legislature. 

OHIO. 

An act in the interest of laborer and laborers, both novel 
and commendable, provides, for the licensing by the courts, of 
tribunals of voluntary arbitration to adjust and determine in- 
dustrial disputes between employers and employes in the man- 
ufacturing, mechanical, and mining interests. 

Another relating to the confinement of convicts in the peni- 
tentiary, provides, that none of the labor of the prisoners in 
said institution shall be let on contract by the day, save in 
exceptional cases, but shall be employed by the state upon the 
plan and manner provided in said act. The manager shall 
employ such labor directly for the state, whenever the legis- 
lature shall provide means for the necessary outlay for ma- 
chinery, materials, and capital. 

If not furnished by the state, the manager shall provide 
employment for any number of prisoners by an argreement 
with manufacturers and others to furnish the machinery and 
material for the employment of prisoners under the immediate 
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control and direction of the manager, who shall make all 
necessary rules and regulations for the classification of the 
labor of the prisoners on the piece or process plan, and who, 
before making any contract therefor, shall advertise bids in 
prominent newspapers throughout the state for the employ- 
ment of such labor, specifying the kind and quantity of labor 
to be employed. But under no circumstances shall any con- 
tractor of the products of contract labor, have correctory 
supervision over or control of the labor of the convict, etc. 

An admirable enactment provides against the payment of 
wages in scrip, orders, etc., or otherwise than in money, and 
against selling goods or supplies to employes at excessive 
prices, under heavy penalties. Another act seeks to regulate 
the manufacture, sale, and use of dynamite within the State 
of Ohio. It declares it unlawful for any person, firm, or 
corporation, to manufacture, sell, or use the substance called 
dynamite or other nitro explosive compounds within the State 
of Ohio, except in compliance with the terms of that act. 

Another enactment lately passed by the Ohio legislature to 
prevent gambling in grain, stock, petroleum, wool, or provisions, 
provides that all dealings in any of these articles by "margins'* 
or "futures" shall be criminal acts. Any person offering to 
sell options, or exhibiting any quotations of the prices of 
any margins, futures, or options, is punishable by fine and 
imprisonment. A clause punishes any company or person 
who communicates the prices, on marginal sales, or displays 
the prices upon the stock board, unless such display is part of 
a transaction in which values involved are fully purchased and 
delivered to the purchasers. 

No minor under the age of twelve years shall be employed 
in any factory, workshop, or establishment wherein the 
manufacture of any goods of any kind is carried on, and no 
minor under the age of eighteen shall be employed in any of 
the places named for a longer period than ten hours a day, and 
in no case, shall the hours of labor exceed sixty in one week. A 
violation of this act is to be punished by fine or imprisonment. 
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An act to prevent the employes of telegraph companies from 
the commission of trespasses in constructing, altering, repair- 
ing, or injuring the wires, poles, insulators, instruments, 
premises, buildings,- without the written consent of the owner 
or agent, and if so committed, shall, subject the parties to 
heavy penalties. 

To prevent the sale of intoxicating liquors in cities of the 
first class, in addition to other enactments on that subject 
alluded to, it is provided that it is unlawful to barter, sell, or 
dispose of any intoxicating liquors, whether distilled, malt or 
vinous, on any day or night of the week between the hours of 
twelve o'clock P. M. and six o'clock A. M., except by a reg- 
ular druggist, on the written prescription of a regular practis- 
ing physician, for medical purposes only. All restaurants, 
coffee-houses, or places where such intoxicating liquors are 
sold or exposed to sale, except by regular druggists, shall be 
closed on every day or night of the week between said hours, 
and for a violation of the act the proprietor shall be punished 
by fine and imprisonment, or both. 

An importsmt act prescribing the mode, place, and time of 
inflicting the death penalty in the state of Ohio, declares, that 
such mode shall be by hanging by the neck until the person is 
dead ; the execution to be by the sheriflf, or in case of his death, 
inability, or absence, by the coroner, of the county in which 
sentence of death is pronounced. Such sentence of death by a 
court of competent jurisdiction, shall only be inflicted within 
the walls of the Ohio penitentiary at Columbus, Ohio, within 
an inclosure to be prepared for that purpose, under the direction 
of the warden and board of managers thereof, which inclosure 
shall be higher than the gallows. The prisoner, when con- 
demned to death, shall be conveyed, in as private and safe a 
manner as possible, by the sheriflf of the county wherein he 
has been convicted and sentenced, within the next thirty days 
thereafter, to the Ohio penitentiary, where he shall be re- 
ceived by the warden and securely kept until the day desig- 
nated by the court for his execution. 
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An act for the preservation of the health of females 
employed in manufacturing, mechanical, and mercantile estab- 
lishments, provides, that every person, corporation, or company, 
employing females in their establishments in Ohio, shall provide 
suitable seats for the use of the females so employed, and shall 
permit the use of such seats by them when they are not neces- 
sarily engaged in the active duties for which they 'are employed. 

PENNSYLVANIA. 

The last session of the Pennsylvania legislature was ex- 
tended to so late a period as to deny me the privilege of 
obtaining a copy of their last session's acts. I am indebted to 
my honored friend upon the General Council from Pennsylvania 
for several recent enactments of that stiite, which he has 
kindly sent me. 

One, regulating the admission of attorneys and counsellors 
at law to practice in the several courts in that Commonwealth, 
provides, that any attorney who shall have been duly admitted to 
practice law in any Court of Common Pleas and in the Supreme 
Court of Pennsylvania, shall be permitted to practice in any 
other court in Pennsylvania upon motion simply, and filing, 
together with his certificate of admission to the Supreme 
Court, a certificate of the presiding judge of the county from 
whence he came, setting forth that he is of reputable profes- 
sional standing, and of unobjectionable character. 

Another provides that all deeds and conveyances of lands 
within the Commonwealth of Pennsylvania heretofore made 
and executed, and duly recorded in the county where the lands 
therein conveyed lie under the authority of any last will and 
testament, by the executor or executors thereof, or trustee or 
trustees named in the said will, the said will having been duly 
proved and letters testamentary granted as prescribed by the 
laws of the Ptate of which the testator was a citizen at the 
time of his death, shall, upon the recording of a copy of said 
last will, duly certified under the acts of Congress in the 
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oflSce of the Register of Wills in the county where the testator 
lived, he held to have the same force and effect to pass and 
convey the estate that was in the testator at the time of his 
death, and intended to he conveyed by the deed, as if such 
will had been duly proved and letters testamentary thereon 
granted within this Commonwealth, etc. 

Another permits the judges of the Courts of Common Pleas 
in all counties in which there are two or more Courts of 
Common Pleas, at the request of any of the other Courts of 
Common Pleas in the same county, to perform judicial duties 
in such other courts, but without extra compensation. 

An act against gift enterprises, provides that any merchant, 
manufacturer, importer, retailer, or dealer, doing business within 
the Commonwealth, who shall offer, give, or sell to any pur- 
chaser or customer any ticket or tickets, check or checks, or 
other token or memoranda, entitling such purchaser or customer 
to demand or receive money, or any other article of value, shall 
be deemed guilty of a misdemeanor, and subject to fine or impris- 
onment, or both. 

Another, on the subject of marriage, is entitled to high 
commendation. It provides, that after the 1 st of October, 1885, 
no person shall be joined in marriage within the Commonwealth 
until a license shall have been obtained from the clerk of the 
Orphan's Court of the county in which the marriage is to be 
performed, the fee for which is fifty cents, and the license shall 
have appended to it two certificates — one an original certificate 
of the marriage by the minister of the Gospel, or other officer 
authorized by law to solemnize marriages, which, marked 
'* original," shall be given to the person married ; the other, a 
copy marked " duplicate," shall be returned to the clerk of the 
Orphan's Court of the proper county : Provided, that in all 
cases in which the parties intend solemnizing the marriage 
themselves, no such marriage shall take place, until the clerk 
of the Orphan's Court of the proper county shall certify their 
right to do so in the manner and form prescribed in said act. 
Any and all persons who, in the absence of such license. 
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perform the marriage ceremony, or who is an attesting witness 
thereto, shall forfeit the sum of one hundred dollars. 

Another provision requires, that all persons applying for 
license shall be examined under oath as to their age and 
residence, and that if they are under the age of twenty-one 
years, the application for license, must be accompanied by the 
consent of their parents and guardians, personally given to 
the license clerk, or certified to in writing by the parents 
and guardians, duly acknowledged before a notary public. 

This enactment would seem to be in the right direction and 
must be productive of good. 

Its object is to prevent improper marriages by minors. 
Similar provisions have long existed in the New England 
States, and they ought to exist in every state. One of the 
fruitful sources of discord in married lives, resulting so often 
in applications for divorce, must be traced to the manner in 
which the marriage contract too often is made and carried out. 
It is time that some general move was made to interpose some 
preventive remedy against the whole system of divorce that 
now degrades our land. 

The statistics on this subject startle, and appall us ! During 
the year ending the 31st of December, 1884, in the City of 
Chicago alone, twelve hundred and thirty-six divorce suits 
were begun ; nearly four hundred are now waiting trial ; but 
seven hundred and twenty-nine were granted and the parties 
divorced. Should one-half the suits now pending be granted, 
we shall have the sad sight of one thousand divorces 
accomplished in a single year in one city of our common 
country ! 

Can our country's prosperity and happiness last and such a 
condition of things continue ? Can there be any strength in 
the American Republic when it fails to rest on the solid foun- 
dations of God, family, and home. I tell you, brethren of the 
American Bar Association, our whole divorce law demands a 
thorough reformation ! Stir yourself up, until a uniform 
divorce system pervades all the thirty-eight states ! Uniformity 
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would constitute conservatism, and that once fixed in the 
popular heart, this holy ordinance, now trampled under foot, 
would be saved from dishonor and sacrilege ! 

RHODE ISLAND. 

An act for the more plainly marking explosive materials, 
prescribes, that every person who shall knowingly deliver, or 
<;ause to be delivered to any person or carrier any box, can, or 
other package of nitro-glycerine, gun powder, naphtha, or 
other equally explosive material, not marked with a plain and 
legible label describing its contents, or shall remove or cause 
to be removed any such label or mark, shall be fined not more 
than ten thousand dollars, or imprisoned not more than five 
3'ears. 

SOUTH CAROLINA. 

The people of South Carolina having voted in favor of an 
amendment to the constitution of that state, the legislature at 
its last session ratified and made the same a part of the 
constitution of that State. 

The amendment is in these words: 

"Any bonded debt hereafter incurred by any county or municipal 
corporation, or political division of this state, shall never exceed eight 
per centum of the aasesaed value of all the taxable property therein." 

An act touching the sale of spirituous liquors or prescrip- 
tions by druggists, provides that no druggist shall sell more 
than at one time on the same prescription; nor shall the 
druggist or apothecary give any prescriptions for the sale of 
spirituous liquors to any person, unless such druggist or 
apothecary shall be a practicing physician, or in actual 
attendance on such patient. 

An act relating to liens on ships and vessels provides that 
the same shall be dissolved, unless the person claiming the 
same, shall within ninety days after he ceases to labor or 
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furnish material for such ship or vessel, file in the office of the 
register of mesne conveyances of the county within which was 
the ship or vessel when the debt was contracted, a statement, 
SAVom to, giving a true account of the demands claimed as 
due to him with all just credits, the name of the person who- 
made the contract, and the name of the owner of the ship 
or vessel, and the same shall be recorded in a book for that 
purpose in the mesne conveyance office. 

TENNESSEE. 

The criminal law of Tennessee makes the person, breaking 
or entering into any freight or passenger car, barn or stable, 
by day or night, with intent to steal or commit a felony of 
any kind, guilty of burglary, punishable by imprisonment in 
the penitentiary for from three to ten years. 

All estates, real and personal, of illegitimates who are 
intestates, having no relative entitled to the same under exist- 
ing laws, shall go to such persons on his or her mother's side,^ 
as would have been his or her heirs, had the intestates been 
legitimate, in such way and proportions, and under the 
same rules as is provided by existing laws of descent of real 
or personal property in Tennessee among legitimates who have 
no kin on the father's side. 

Any private corporation, except railroad or turnpike 
companies, may mortgage its property and franchises, and a 
purchaser of the same under foreclosure sale, shall become the 
corporation invested with all its rights, powers, immunities, 
and obligations. 

Process can be executed on Sunday, when it shall appear to 
the officer, that the parties to be sued are about leaving the 
county or state. 

It shall be illegal for telegraph or telephone companies in 
Tennessee, to discriminate in the transmission of messages, or 
in the accommodations and facilities given to their patrons. 

The act of 1883, providing for a railroad commission to 
regulate the operations of railroads is repealed. 
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Another act provides for the appointment of a commission 
to ascertain and mark the boundary line between the states of 
Tennessee and North Carolina. 

An act of importance provides that the purchasers of the 
property and franchises of any corporation sold under a 
mortgage foreclosure, shall be invested with all its property, 
franchises, rights, privileges, and immunities (except exemp- 
tion from taxation), as fully as they were possessed by the 
corporation itself, and may form a corporation and succeed to 
the powers given by the charter of said corporation and the 
general powers of the state applicable thereto. 

Mexican war veterans are exempt from payment of all tax 
on state, county, and municipal licenses, or any tax for 
engaging in any kind of trade or merchandise when the stock, 
on hand does not at any time exceed the sum of five hundred 
dollars. 

The burial of any person is prohibited within the corporate 
limits of cities having thirty-six thousand inhabitants or over. 

The playing of base-ball, or any like game on the Sabbath 
day is a misdemeanor, punishable by fine of from twenty-five 
to fifty dollars for every offense. 

TEXAS. 

An enactment of the last Texas legislature, touching the 
assessment of the rolling stock of railrords, provides : That 
every railroad corporation in Texas is required to deliver a 
sworn statement, on or before the first day of April in each 
year, to the assessor of the county in which its principal oflSce 
is located, setting forth the true and full value of rolling stock 
of the corporation, and also a statement of the names of all 
the counties through which they run and the number of miles 
of the road-bed in each county of the state. After a sub- 
mission of this statement to the Board of Equalization of the 
county in which is located the principal office of the corporation 
for review, the final valuation is to be certified to Comptroller 
of Public Accounts, who shall apportion the amount of the 
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valuation of the rolling stock among the counties in proportion 
to the distance the road may extend through them. This is 
certified to the assessors of the several counties, and they list 
the same upon the tax rolls as other property. As to any 
railway organized, and having its principal office without the 
state, and owning or operating any line of railroad partly 
within and partly without the state, it is provided that a 
proportional part of such company's rolling stock shall be 
rendered and assessed for taxation within the state, according 
to the number of miles of such railway therein as compared 
with the number of miles without the state. 

By another act, it is provided, that no sailor or portion of a 
crew of any foreign sea-going vessel shall work on the 
wharves, or levees, of ports in the State of Texas beyond the 
end of the vessel's tackle. A violation of this act is made a 
misdemeanor, punishable by fine or imprisonment, or both. ^ 

Again: If any person shall directly or through agents 
manage for himself, or as agent conduct or carry on, auy 
business known as dealing in futures in cotton, grain, any kind 
of meats, stocks, or keep any house commonly known as a 
produce or stock exchange, or bucket shop, where future con- 
tracts are bought and sold, with no intention of an actual 
delivery of the article so bought and sold, such person shall 
be guilty of a misdemeanor, and on conviction be subject to a 
fine or punishment, or both. 

VERMONT. 

An act for the advancement of anatomical science, and to 
prevent the disturbance of the remains of the dead in Vermont, 
authorizes the bodies of paupers in certain cases to be given 
over for dissection, provided the diseased during his last sickness 
did not ask to be buried, or if he was a stranger or traveler. 

Another provides that libels for divorce entered in court 
shall be continued to succeeding terms, and shall not be heard 
then until the libellant is present, unless he has attempted, 
but failed, to obtain the appearance of libellee. This legislation 
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seems eminently right. It aims a blow at collusive divorceSy 
and seeks to discourage that modern enormity. 

An act authorizing probate courts to take charge of the 
estate of absent persons, and to appoint trustees thereof, "when 
not heard of for more than three years and longer, seems wise 
legislation, and has been followed with good results in other 
states where it has prevailed for years. 

By another act the Governor is empowered on petition to 
appoint special prosecutors of criminal cases, intended ta 
render more effective the punishment of those strange, per- 
verse violators of the prohibition and temperance laws. 

Another enactment provides for a struck jury, introduced 
with so many good results in other states, and which will, no 
doubt, prove equally beneficial in Vermont. 

A novel statute empowers the county court to refer certain 
causes, without the agreement of the parties, to the arbitrament 
and settlement of the referees, provided, that the issue of fact 
is not such as to entitle the parties to their constitutional right 
to have the issue tried by a jury. 

The last remnant of the common law doctrine of the rights 
of husband and wife seems, as in many other states, to have 
become entirely exploded in Vermont. A recent act provides 
that married women may contract with any other person other 
than her husband, and bind herself and her separate property 
to the same extent as if unmarried. All personal property 
and rights of action acquired by a woman before coverture, or 
acquired in any manner except by her personal industry, or 
by gift from her husband, shall be held to her sole and separate 
use, etc. 

Another act provides that deeds, leases, and other convey- 
ances of land hereinafter executed, acknowledged, and 
recorded, shall convey such title of the grantor or lessor there- 
in, notwithstanding any actual possession thereof by any other 
person claiming the same. The common law and an early 
statute of Vermont, making void all conveyances of land 
adversely held are thereby repealed. 
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VIRGINIA. 

The last a<ljourned session of the General Assembly of 
Virginia contained no nothworthy change in the statute law 
of that state, but referred chiefly to local legislation. 

WEST VIR<UNIA. 

Of the enactments passed by the Legislature of West 
Virginia at its last regular session, only two may be deemed 
worthy of note. 

One submitting to the popular vote an amendment to the 
constitution, providing that all elections for the state and 
county oflices shall thereafter be held on Tuesday next after 
the first Monday in November, instead of October as hereto- 
fore, which was passed also by a legislative enactment. 

The other, is an act authorizing any person or corporation 
to construct and condemn land for the construction of lateral 
railroads and regulating the same. 

WISCONSIN. 

Several important acts marked the legislation of Wisconsin 
at the last session of its legislature. 

What is commonly known as the "contract system" of 
maintaining paupers, insane, and idiots in poor-houses and 
asylums, is forbidden, and no person is allowed to contract 
with any town, village, city, or county to carry on a poor- 
house or asylum and furnish the inmates board at a given rate 
for each inmate. 

Another provides, that a wife's inchoate dower interest, or 
homestead interest, can be released when she is insane upon a 
proper petition to the Circuit Court by the husband, setting 
out such facts, and showing that it would be for his interest to 
convey, mortgage or otherwise dispose of the real estate 
affected by such inchoate dower or homestead interest. 

13 
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So, further it is enacted, that every hotel, or other building, 
more than two stories in height, containing apartments above 
the ground floor, designed for occupancy by fifty people or 
more, shall be provided with not less than two flights of fire- 
proof stairways, and that the inside walls or casings of every 
elevator for the conveyance of passengers to and from the 
upper stories shall be constructed of fire-proof material 
throughout. In all inns, and hotels, there shall be provided 
not less than one efiicient and faithful watchwomen, who shall 
be on duty from ten o'clock in the evening until five o'clock 
in the morning. 

If any parent shall willfully abandon his or her child, or 
children, leaving them in a destitute condition, he or she shall 
be deemed guilty of a misdemeanor, and if any husband shall 
willfully abandon his wife, leaving her in destitute condition, 
he shall be deemed guilty of a misdemeanor. 

All gambling devices whatsoever, are prohibited at all 
meetings of agricultural societies of Wisconsin, and no appro- 
priation made by the state to any such society shall be paid 
until the society shall present a sworn statement of its president 
and secretary to the effect, that all gambling and gambling 
devices are excluded from its fair grounds. 

All ballots which are cast at any election must be carefully 
preserved so that, in the event of a contest between opposing 
candidates, they may be recounted. 

An appropiation of fifteen thousand dollars per annum for 
each of the two years next ensuing, was made by the 
legislature, to be used for the prevention of Asiatic cholera 
in Wisconsin. 

A public school for dependent and neglected children was 
established by the legislature, and the sum of thirty thousand 
dollars appropriated therefor. 

Whenever any wire or cable, used for any telegraph, 
telephone, electric light, or other electric purpose, is or shall 
become attached to any building, or extend over any land, no 
lapse of time whatever shall raise a presumption or justify a 
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prescription of any perpetual right to such attachment or 
extension. 

Every woman who is a citizen of Wisconsin, and twenty-one 
years of age and upward, and who has resided therein one 
year next preceding any election pertaining to school matters, 
shall have a right to vote at such election. 

The Supreme Court of the state must, on or before the first 
Tuesday of August in each year, appoint five competent 
attorneys, resident in the state, who shall constitute a board 
of examiners, for the examination of applicants for admission 
to the bar. Such board shall meet at the capital of the state 
once, or oftener, in each year, and also at such times and 
places within Wisconsin, as the Supreme Court shall direct, 
for the purpose of examining all applicants for admission to 
the bar. Applicants for admission to the bar, who shall pass 
the required examination, and shall receive a certificate from 
such board to the effect ihat they have passed the required exami- 
nation, may be admitted to practice as attorneys in all courts 
of record, except the Supreme Court, by any court of record. 

Any person who shall commit the crime of larceny in any 
ship, vessel, railroad, or stage-coach, by stealing the property 
of another while said property is in transit, may be tried for 
said offense in any county through which said ship, vessel, 
railroad car, or stage-coach shall pass. 

The legal standard of time within the state shall be the 
mean solar time of the nineteenth, meridian west from 
Greenwich, now commonly known as " Central time." 

CIVIL RIGHTS. 

Alabama, Indiana, Massachusetts, Colorado, and Nebraska, 
have each passed laws to protect all persons in their civil and 
legal rights in the enjoyment of all accommodations, advantages^ 
privileges of inns, restaurants, theaters, barber-shops, public 
conveyances on land and water, etc., prescribing penalties for 
their violation by civil action, and yet defining certain 
misdemeanors and fixing their penalties. 
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ADULTERATION OF FOOD AND PRESERVATION OF HEALTH. 

To pravent deception in the sale of dairy products, unwhole- 
some, impure, unhealthy, and adulterated milk, and especially 
the sale of oleomargarine for butter, has been the subject of 
recent stringent legislation in many of the states. New 
York, Ohio, Vermont, Missouri, Arkansas, and Colorado, have 
sought to suppress and regulate the sale of oleomargarine and 
other spurious imitations of butter. These laws vary very 
much in the various states, but in none of them, save in New 
York, has it been judicially held, that a law absolutely 
prohibiting the manufacture or the sale of these imitations 
and compounds was unconstitutional. 

In Ohio, the manufacture or sale of any article or compound 
designed to be sold as butter, and not made entirely of cream 
or milk, is prohibited. In Vermont, the selling or offering 
for sale as butter any article or substance not made exclusive 
of cream or milk is prohibited. In Missouri, innkeepers and 
boarding-house keepers are required to mark the vessel in 
which the article compounded is served, conspicuously and 
legibly with the words '' oleomargarine or impure butter." 

The Arkansas statute contains a similar provision, and, in 
addition, the further requirement, when sales of the article are 
made the receptacle or package containing it shall be stamped 
or marked in plain legible type with the name of the contents. 

Similar laws are those enacted in Oregon and Colorado. In 
the latter state, every importer, manufacturer, or vender, is 
required to obtain a license, for making or for importing 
shall not be less than $1,000, and for selling not less than 
$500 ; besides, a separate license must be had for every city, 
town, or other j)lace, in which the manufacturer or sale is 
carried on. 

The opinion of the Court of Appeals of New York in the 
recent case of People vs, Marx, declaring that the recent New 
York statutory enactment prohibiting the manufacture of 
oleomargarine in that state, unconstitutional and void, haa 
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been sharply criticised by law magazines in and out of New 
York. The criticism rests upon the assumption that the 
manufacture and sale of oleomargarine and similar spurious 
imitations so often put upon the market for sale as butter, con- 
stitute a fraud and false pretense of the first magnitude, the 
absolute suppression of which is clearly within the power of 
a state. 

But a careful examination of the opinion of the Court of 
Appeals of New York shows, that possibly, the criticism 
referred to rests upon a misconception. 

The court held that the object and effect of the New Y^ork 
statute which they were called uj)on to construe, was not to 
supplement the provisions of existing statutes against fraud 
and deception by means of imitiation of dairy butter, but that 
the statute went much further. The court say : 

''The law attempts to prohibit the sale of any arti<;le intended to take 
the place of butter. This prevents competition and places a ban on pro- 
gress and invention. It invades the rights both of persons and property, 
guaranteed by the institution. The sale of a substitute for any article of 
manufacture is a legitimate business, and if effected without deception can 
not be arbitrarily suppressed. This act is not aimed at deception, but goes 
further; it in effect creates a monopoly destructive of rights protected by 
the constitution both of the state and the United States.'' 

It is proper to observe that a statute on this subject in 
Missouri, almost identical with that of New York has been 
pronounced constitutional by the Supreme Court of that state 
(State V8. Addington, 77 Missouri, 110), and by Mr. Justice 
Miller, of the United States Supreme Court, in a case in the 
Circuit Court {In re Brosnahan, 18 Federal Reporter, 62). 



PUBLIC MORALS. 

Alabama, Connecticut, North Carolina, Nevada, Colorado, 
Oregon, Minnesota, Ohio, and New York have passed laws pro- 
viding that if any person shall import, print, publish, sell, 
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lend, give away, distribute, show, advertise, or have in his 
possession with intent to give away, etc., any obscene or inde- 
cent book, magazine, newspaper, pamphlet, engraving, picture 
or drawing, or any article or instrument of indecent or im- 
moral use ; or if any person shall design, copy, draw, photo- 
graph, print, utter, publish or otherwise prepare, such 
book, picture, etc., or advertise the same, he shall be punished 
in confinement by not less than one nor more than three years 
in the penitentiary, or by fine not less than five nor more than 
fifteen hundred dollars. 

Kansas has gone a step farther. The legislature of that 
state has passed an act providing that during the trial of an 
action or the hearing of any proceeding or examination in 
which vulgar, obscene or immoral evidence is elicited or pro- 
duced, the court or police judge trying the case may expel and 
exclude any or all minors from the court room and place of 
trial or hearing. 

RAILROADS. 

Several of the states have passed many important enact- 
ments in regard to railroads, both as to taxation and continuous 
extension beyond the limits of the several states. So too> 
much stringent legislation has taken place against any and all 
discrimination on charges on the part of railways for the 
carriage of freights and passengers, but this has already been 
referred to under the separate state statutes. 

EDUCATION. 

Everywhere throughout our land the subject of education is 
coming prominently to the front and receiving that important 
consideration from legislative bodies which it so pre-eminently 
deserves. No volume of annual sessions laws can be opened, 
that does not attest elaborate and well-considered plans for 
state universities, state normal schools, with thorough and 
complete systems of free, high, and common school education. 
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Nay, more ! The states from Alabama to Wisconsin have, 
with scarcely an exception, provided for instructing all pupils 
supported, in whole or in part by public money, or under state 
control, in hygiene and philosophy, with special reference to 
the effect of alcholic drinks, stimulants, and narcotic upon the 
human system. 

And now I bring this tiresome and tedious review to a close. 
A word or two more and I am done. 

The American Bar Association has become in part the 
voluntary custodians of our American system of self-govern- 
ment, founded upon the sovereignty of the popular will, under 
self-imposed constitutional limitations on their own power. 

What a mighty trust ! What a vast responsibility ! How 
is it to be met ? How discharged ? 

"Justice,** Sir James Mackintosh tells us, " is the permanent 
interest of all men, of all commonwealths." 

" It is the ligament,** says Daniel Webster, " which holds 
civilized beings and civilized nations together. Wherever that 
temple stands you always find a foundation for social and 
political happiness, and the consequent improvement and 
progress of our race.*' 

Law is the hand-maid of progress, the political factor of 
National and individual success. It becomes therefore our 
duty, brethren, to see as far as in us lies, that we have good 
laws fir%t^ and then, ever to strive for their honest use, and 
impartial execution. 

Your influence can and must be exercised and felt, in the 
elevation and purity not less th^n in the attainment of 
uniformity in the enlightened, general jurisprudence of every 
commonwealth, constituting the Union of our American 
States. It may require, as doubtless it will, labor, effort, care, 
and unceasing self-denying exertion; but what of all that, 
compared with the success which will follow ? The conquests 
and triumphs of the American Bar in long years that have 
passed, attest its capacity, virtue, courage, and nobility for 
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dealing with professional problems and difficulties that 
might have dashed the brightest hopes, or brought doubt to 
the stoutest heart. But where has been exhibited higher 
loftliness of aim, nobler unselfishness, calmer or more^ fearless 
adherence to duty in face of peril, more sterling constiincy to 
truth, greater heroism in the defense of the innocent, than in 
the profession of the law ? 

Brethren, higher triumphs still await you ! Be constant 
and untiring in your intercourse with the Bar Associations of 
the several states. Organize your committees for concerted 
plans of action, and bring your influence to bear in state 
legislatures, for the correction of evils in general legislation 
which cry out loudly for reform. In conclusion permit me to 
say, what I heard a great but young lawyer, cut off ere he had 
reached his meridian, say, " self-control has constituted the 
greatness of the American people. It is obedience to law, 
their own law, that is their power. It is because they have 
declared that their constitution is the salus popuK; it is 
because they adhere to the rule, that the written law is the 
voice of the people ; and that the old common law of our 
fathers is a safe rule of action ; it is because our people appeal 
from the hour of passion to the day of calm reflection, that 
they have so far proved themselves worthy of the liberty that 
their fathers conquered for them. When they shall neglect to 
adhere to that great rule, when they shall no longer be masters 
over themselves, when they can not stop in a moment of 
passion to reflect upon the limits they themselves have place<l 
around their passions for their own good, and reverently bow 
before the laws, tliey v^H soon cease to be the peaceful, 
orderly, progressive, and powerful republic of George 
Washington." 

May heaven avert that day ! The Constitution of the 
States, and the Union of the States I JEsto Perpetua I 

The eighth annual session of the American Bar Association 
is now organizerl and ready to proceed to business. 



ANNUAL ADDRESS, 

BY 

GEORGE W. BIDDLE. 
An Inquiry into the Proper Mode of Trial. 

(jrentlernen of the American Bar Association : 

It has occurred to me that a proper theme for consideration 
by you at your Annual Meeting would be an examination of 
the true system of Trial in the United States, considering our 
country as an entirety, with proper allowance for variations in 
its different parts, due to the derivation of their jurisprudence 
from sources originally unlike, or from the introduction of 
radical changes in the ancient system. And the chief reason 
that has led me to make this selection is the difficulty, the in- 
creasing difficulty, in the conduct of a controversy begun in 
any of the various modes established for the administration of 
judicial justice, to its final end and conclusion. In the scales 
of advantage and disadvantage, in which the opposite modes 
of Trial somewhat irreverently styled, Hearing without de- 
termining, and Determining without hearing, are weighed, hard 
as the choice may be to the suitor who has, or believes he has, 
an important issue at stake, the preference in the long run will 
be given to the latter, since if it effects nothing more it at least 
frees the sufferer from the calamity of suspense. In approach- 
ing therefore what must of necessity, from the limits prescribed 
to addresses like the present one, be rather a presentation 
rather than a discussion of the subject, we must keep in view 
two principles apparently opposite and yet not inconsistent in 
their operation and effect. Mere antiquity, however respecta- 
ble in its sources and venerable from its practice and associa- 
tions, is not to stand in the way of positive well-ascertained 
improvement : and change of procedure on the other hand 
when not adapted to, and a fortiori when opposed to the moral, 

(201) 
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political, and social habits of a community, however large, the 
promise of relief or improvement, is to be admitted cautiously, 
even doubtingly, and perhaps to be rejected altogether as a 
measure too expensive in its practical working for the supposed 
amount of good that may follow from it. An alteration in the 
mode of procedure, of a nature howsoever organic, which shall 
take due cognizance of the extremes to be avoided in the play 
of these opposing forces, circumspectly introduced, and fairly 
tried, will it is thought, materially advance the great object 
which all judicial systems profess to keep in view, namely the 
fair, regular, rapid, and cheap decision of human controversies. 

I desire to say in the outset that the scope of my purpose 
is limited to inquire what should be the best mode of applying 
the Law as an active instrumentality in settling and bringing 
to an end human controversies of whatsoever nature and 
degree ; — in a word to examine into the remedial processes of 
the law, by way of prevention of injury, private or public, 
compensation for its infliction, and punishment for the sup- 
posed breach of social duty through a violation of social 
ordinances. With this limited inquiry kept in view, let us 
proceed with some examination of the past, and some sugges- 
tions in regard to the present and the future. 

Most of us are so familiarly acquainted both with the theory 
and the practical operation of the double system of Law as ad- 
ministered through the Common Law, and by Equity, that it 
is perhp-ps difficult to examine the modes of trial under them 
without prepossessions of so strong a kind on one side or the 
other as to unfit us for a fair survey of their respective values, 
or of the utility of a change in either as efficient instruments 
to reach the great end both should own as their true purpose. 
The chaunting in all the keys known to the powers of iteration 
of the praises of trial by jury had passed into a familiar 
phrase more than two hundred years ago ; while the value of 
preventive over remedial justice, of the ability to bring all the 
parties to an extensive and complicated litigation at once before 
the Court, and of the plastic nature of the judgment by which 
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the due meed of jastice is awarded to each of them, have been 
so often stated, and are so well known as to require but a pass- 
ing reference. But may not the merits, great as they are, of 
both have been either overrated, or have become largely un- 
suited to the conditions of our present civilization ; or what is 
vafitly more interesting to us, may not the real advantages of 
both be retained and united in a single harmonious system of 
procedure ? 

" Tryall," my Lord Coke tells us, " is to find out by due 
^^ examination the truth of the point in issue or question 
" between the parties, whereupon judgment may be given."* 
For all practical purposes this definition is sufficient, and 
we are immediately set upon the inquiry as to what is the 
best, or at least an adequate means by which this due examina- 
tion may be made. The question to be decided may require 
the ascertainment of certain facts before it can be solved ; or 
the facts may be already settled or agreed upon, and all that is 
necessary is to apply the fixed rule laid down by the law to this 
existing condition of facts. And this distinction is, as we all 
know, put technically between an issue or question of law to 
be tried by those who have, or who are supposed to have made 
the law a special study ; and a question of fact, which may be 
tried in many ways. It is however in the practical application 
of this simple proposition that the great difficulty lies, and 
which leads us at once to a very pertinent inquiry. Are 
the controversies of modern times, of our own day, growing 
out of the operations and affairs of an artificial and complex 
civilization, in general capable of reduction to the elements of 
a single proposition of fact, or of construction of law upon a 
proposition of fact, affirmed by one of the parties and denied 
by the other ? 

To ascertain whether every controversy of our own time can 
be thus reduced to a single, certain inquiry, by the process of 
exfoliation of redundant matter required by the rules of 



*Co. Liu. title, Villenage, 125 (a). 
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pleading, necessitates an examination into the history of that 
tribunal for many centuries set apart under our law for the 
purpose of trying disputed questions of fact. 

The English system of Trial by Jury, although bearing some 
resemblance to the systems in use among the Athenians and 
Romans, and perhaps in other countries, must be regarded in 
its peculiar and essential features as differing from all others. 
From its composite character of a presiding judge learned 
in the law with the exclusive power of regulating the 
admission of the testimony to be submitted to and passed upon 
by a body of laymen, in the required unanimity of the jury, 
in its liberty to give a special verdict by finding the facts at 
large leaving the conclusions of law to the judge, in its 
incidental legal right by giving a general verdict to decide so 
far upon the law as well as the facts in civil as well as criminal 
cases,* subject originally to the peril of having its verdict re- 
viewed by the process of attaint, in its unquestionable right 
to decide directly the law and the facts in criminal causes, in 
the control over it in civil cases through the power exercised by 
the court in granting new trials, the system handed down to us 
from our ancestors differs from all others. These essential 
features, with the exception of the attaint, are still found in it ; 
but others which were originally part of it, the forms 
of which in some sort remain have faded out of ex- 
istence. That a jury should be summoned from the vmie or 
neighborhood, t because more likely to be acquainted with the 
facts in controversy than persons living at a distance from the 
scene of the transaction, is not only now no longer essential, 
but such supposed knowledge is rather an objection to the 
juror; and the keeping them together without food, fire, or 
light to insure the requisite unanimity has been altogether dis- 
regarded, except that in capital cases separation of their number 

* Co. Litt. 155 (a) 158 (b). Mr. Hargrave's notes to the same, notes 
274-289. And see particularly 3 Blackst. Coram., Ch. XXIII., of the Trial 
by Jury. See also Stephen on Pleading, Appendix XXXVIII., note (33). 

tMr. Hargrave's note 191 (2) to Co. Litt. 125 (a). 
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is not allowed even with the consent of the parties.* And 
this familiar tribunal, when applied and set to work, as it was 
originally designed to be, to the settlement of the simple con- 
troversies — criminal as well as civil — of our ancestors, per- 
formed its duty admirably ; and as to a considerable part of the 
work which is still imposed upon it, it continues to do so well 
that no efficient substitute can be found for it. Furthermore, 
it possesses some inherent advantages apart from its value as a 
working machine. 

In the mode of selection of the jury are found great and 
striking advantages as well as some drawbacks in the administra- 
tion of justice by it. Taken periodically at intervals so 
separated that the same men do not frequently reappear upon 
the scene, it is without the character of personality, and is 
incapable of direct attack for the unpopularity, the inconsist- 
ency, or the irregularity of its decisions. No popular prejudice 
can be sustained against it as against a single person, or as against 
a fixed body of men set apart from the rest of the community. 
Moreover, by its very composition it is of and from the people, 
and has been so long selected in this way in the history of our 
race that it has come to be looked upon, as it truly is, as a 
reflection of their wishes, wants, sympathies, and feelings. An 
unfavorable verdict against an esteemed citizen, or a verdict in 
favor of an obnoxious one is spent in its rendition, and leaves 
no place behind it for the lodgment of suspicion or of bitter 
feeling which may operate by way of slowly undermining the 
integrity of the tribunal itself. In times of great public ex- 
citement especially, the judge who is constantly called upon to 
array himself against the passions or prejudices of his fellow- 
citizens loses measurably of that respect which should environ 
his character. And it is the peculiar value of this tribunal 
that immediately upon its work being done it disappears forever 
from public view, and in its oflBcial sense disappears altogether. 



* For a terse statement of the principles upon which the law requires 
the jury to form their decision, consult Stephen on Pleading^ pp. 83-101. 
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I stop not here to dwell upon its political value as a means of 
education to the body of the people by enabling it to become to 
a certain extent familiarized with the law, especially the penal 
and criminal portion of it, and with the current opinions and 
affairs which go to make up the social and semi-public life of 
the people. 

In speaking of the advantages of this institution reference 
can not be omitted to its being from the nature of its composi- 
tion so often the shield of the oppressed against the oppressor, 
whether the blow be aimed by a single hand, or by many. The 
civium ardor prava jubentium is as likely to be arrayed against 
the man who is tenacious of purpose as the vultus instantis 
tyranni. Yet now as formerly the jury has proved itself to be 
alike undismayed by the scowl of popular prejudice as by the 
frown of power. The annals of our time and country continue 
to show that juries fairly chosen have done much more to stem 
the tide of public feeling than to bow to it. And it is especi- 
ally in causes of this kind that the requirement of an unani- 
mous verdict is most important. To this feature however, 
attention will be specially called directly. As in criminal and 
penal cases so-called, so in that large class of actions techni- 
cally known as torts^ the value of trial by jury can not fail to 
be recognized. In civil suits of Libel, Slander, Assault, Ma- 
licious Prosecution, and the like, its double functions of ascer- 
taining the existence of the oifence charged as well as of 
assessing the damages for its commission are peculiarly valuable. 
To distinguish between the deep-seated malice which resorts to 
falsehood or perverts the forms of law in order to eifect the ruin 
of an opponent, and the ebullitions of angry feeling which 
prompt the hasty avenger of his real or supposed injuries to an 
act of violence without serious tliought of wrong, is usually per- 
formed with unerring sagacity by this domestic forum whose 
corporate heart beats in unison with the average sentiment 
of right which is the instinctive faithful guide in all such 
cases. And we see with admiration the rule thus daily applied, 
which while it preserves the line of precedent by expressing 



GEORGE W. BIDDLB. 207 

disapproval of technical default, effects substantial justice by 
refusing substantial reward to the claims of rapacity or the 
desire of oppression. 

For the same reason, this body has not un frequently pro- 
vided a means of escape from ignorant or improper legislation. 
In many instances where by reason of the power or skill, or 
both, of corporate bodies, statutes are found upon the books 
the effect, or at least the purpose of which, is to delay, hinder, 
and defeat those who possess claims against them of undoubted 
legal and moral worth, the cobweb of sophistry has been 
pierced by the practical good sense of the juror ; and the cur- 
rent of the administration of the law is kept if not always pure 
and undisturbed, at least a running stream not absolutely 
diverted from its true course. 

But there is another element of equal importance which 
must not be left unnoticed. Whether the origin of the 
unanimous verdict is to be traced in the unanimity of all 
social and political action which has recently been shown to 
have existed in many if not all early communities, notably 
in the old Russian and Slavonic parliaments and municipal 
councils of three or four centuries ago, as well as in the 
Polish diet before the downfall of that country, and which 
is still exhibited in the Mir or village community of 
Russia ; or whether on the other hand, as much in our early 
legal literature would indicate, it crept in by accident, or by 
the effect of time, or whether it was possibly the child of that 
somewhat fanciful style of reasoning in which our forefathers 
occasionally indulged in matters of grave importance, is now 
perhaps impossible to ascertain.* In its true scope and results 
it certainly seems to have been beyond the mental reach of those 
by whom it was established, if it was so establifched at first, 
and not brought about by gradual and almost imperceptible 



*See the reasons given by Lord Coke for the number of twelve: Co. 
Litt. 155 (a.) sub verbis ^"Qiiod faciat 12 liberos et leyales homines de 
vieineto" &c. 
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means.* Reflection, it is thought, will demonstrate its great 
value in the class of cases to which Trial by Jury is really 
adapted. It insures thorough discussion by the jurors of 
the case tried before them. Were a bare majority, or 
even a higher one, enough for the decision of the cause, little 
or no opportunity for examining into its real merits would be 
given, as the verdict would usually be settled by a count of 
voices upon the withdrawal of the jurors to their so-called de- 
liberations. No opportunity would be afforded for the sifting 
of the evidence, the removal of personal or local prejudice, 
the accurate statement of the real points at issue. Especially 
would this be so when calm and impartial inquiry was most 
important, in times of public or local excitement. How often 
in the history of this tribunal has the voice of truth and 
justice been heard and felt, because the majority were com- 
pelled to listen to its utterances distasteful as they might be 
in the outset to the ear and sense of the listeners ! More 
than once has the opinion of a single juror, backed by a 
resolute will and a courageous temper, saved from the ex- 
tremest penalties of the law the man whose only crime was 
not to be in unison with the. opinions, the passions, or the 
prejudices of the fleeting times. No majority, however large, 
could have controlled cases of this sort, for it was the single 
man whose mind took in the true aspects of the case, and 
whose firmness of purpose in refusing to unite in an unjust 
sentence, caused the practical triumph of truth and right. 
These advantages are so obvious when stated fairly and clearly 
that it is thought they should receive universal assent. That 
it is not so, arises from the fact that this instrument is too 
frequently called upon to perform work for which its compo- 
sition and character render it entirely unfit. And this branch 



* See Mr. Hargrave's note (3) to Co. Litt. 155 (a.) on tlie special cases 
where a Jury might be less than twelve; and see Mr. Christian's note to 3 
BI. Com., Trial by Jury, upon this point where he speaks of " the unanimity 
*' of twelve men so repugnant to all experience of human conduct, pas- 
^'sions, and understanding." 
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of the subject must also be fairly met and considered, before 
we can expect to reach anything like an adequate conception 
of the remedy to be applied to the trial of civil causes. 

The learned commentator upon our system of law, at tlie 
close of his eulogium upon " Trial by Jury," calls attention to 
several defects in it, all of which have since been more or less 
remedied by appropriate legislation.* But he omits to notice 
an objection which is so interwoven with the system, that in a 
class of cases about to be noticed it is ineradicable ; and if we 
feel its full force we shall be compelled to admit that it is a 
perversion of justice to employ a jury as a means of trial by 
continuing to apply it to cases to which, in its present form, 
it is altogether unsuited. 

The doctrine of pleading was invented for the purpose of 
extracting from the counter allegations of the parties, some 
single, material proposition as to which they disagreed, and 
which was assumed to be decisive of the whole controversy. 
Were the postulate which has given rise to this artificial science 
correct, the ends attained by it would be worthy of all praise. 
But unfortunately for the system, the aifairs of life proceed upon 
no such plan of simplicity. From the inherent nature of many 
transactions it is impossible to select one single point upon 
which the whole cause must turn. The case so often put of 
the manifold answer to a demand founded upon an alleged 
promise illustrates this with sufficient clearness. The promise 
may never have been given in the terms alleged, the con- 
tract actually made may have been satisfactorily discharged, 
the evidence of the discharge may have been lost and length 
of time may afford the only presumption of its solution, and 
the party called upon to answer may have a counter demand in 
excess of the claim brought against him. And these defences 
may exist contemporaneously. This condition of things 
which must, even during Feudal times, have called loudly for 
remedy, was not finally abolished until the passage of the 

* 3 Blacks. Comm., c. 23, ad finem. 
14 
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statute of Anne, which allows double pleas and which was 
passed under the apt title of "An act for the amendment of 
the law and the better advancing of justice/'* 

This act was really the death-blow to the doctrine of pleading 
as theretofore in use ; and while, it is true, its subtleties and 
refinements lingered for a long time, and possibly continue to 
linger even in the present da}^ yet the symmetry of the system 
was marred, and the mode of trial so eflScient when the issues 
were simple and single, necessarily underwent considerable varia- 
tion when the defendant in any action or suit was authorized 
with leave of the court to plead as many several matters thereto 
as he should think necessary for his defence. The practice of 
demanding the opinion of the judge who superintended the trial 
upon the points of law which arose, the finding of the facts at 
large by means of a special verdict, the demurring to the evi- 
dence, some or perhaps all of which were in use before the 
statute of Anne, increased very much ; while the habit which 
was permitted in many jurisdictions of giving the special matter 
in evidence under the general issue, or some general plea, and 
the enlargement of the action for money had and received 
almost into the proportions of a bill in equity, were indicative 
of a desire in escaping from the trammels of the old law to 
reach the real merits of the controversy which ran the risk of 
being lost either from the inelastic character of the forms of 
the legal instrument made use of, or from the incompetency of 
the instrument to perform the work intrusted to it. These are 
all protests against the logic by which it is sought to hang the 
solution of a complicated controversy upon single issues of 
law or of fact. 

If we admit the inability of a body constituted as our juries 
are to try simultaneously several distinct issues of fact, sepa- 
rating and weighing mentally each piece of evidence in its 
relation only to the single issue which it bears upon, or to render 



* Act 4 Anne, c. IG, for the amendment of the law and the better ad- 
vancement of justice, s, 4 (1705). See also Stephen on Pleading, 272-5. 
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a verdict upon each separate issue, or a general one wliicli shall 
be their aggregate equivalent, we shall be forced to concede 
that the ingenious system of pleading, — the invention and so 
long the glory of our English forefathers, — has become practi- 
cally effete. In the system prevailing in Equity, borrowed 
from the civil law, the judge not only picks out from the peti- 
tion and answer of the parties, the averments on the one side 
and the denials on the other, but in doing so, in effect deter- 
mines which of these averments are material. The Judge 
thus determines as well as decides the issues, while under the 
common law system of pleading the ingenuity and skill of the 
special pleader have been occupied in devising rules by which 
their determination was wholly taken from the Judge and 
the issues framed by the parties in accordance with technical 
rules proceeding upon a theory which we have endeavored to 
show is unsound and unreal. It was felt then, and no doubt 
justly, that to relegate to the court the determination of the 
issue was to lodge in it in a large class of cases controlling 
power over the verdict; and if we were justified by our actual 
experience of the administration of the law since the statute of 
Anne in believing that the present mode of trial could be pre- 
served consistently with eflScient action in all civil contro- 
versies we might well be willing to make serious sacrifices to 
preserve its continuance. But the vast strides made by Courts 
of Equity, more rapid within the last half century than ever 
before, to absorb jurisdiction in almost all important phases of 
litigation warn us that even in States where the opposition to 
Courts of Chancery lingered longest, the necessities of business 
and the acknowledged ineflSciency of pre-existing tribunals 
*have finally completely overcome it. 

Attention has been called to the great value of a jury in 
cases of tort, and it seems to have been demonstrated that no 
mode of trial affords so large a sum of good with so little that 
is bad. The power of the jury in these cases although not 
now so great as it was originally, owing to the stricter applica- 
tion of the rules regarding the measure of damages, and in a 
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certain class of cases to the defence of contributory negligence, 
as well as the power of the Court to grant a new trial when 
dissatisfied with the verdict, is still very large, since the right 
of the jury to find the existence of the wrong complained of 
and to estimate the damages as compensation for its commission 
remains practically within its control. If we take in large cities 
the sum total of verdicts rendered day by day by juries in the 
class of cases to be shortly more particularly noticed, namely, 
those arising ex contractu^ we find that with rare exception, 
their aggregate is insignificant compared with the amount often 
involved in a single large Chancery suit. That the importance 
of the two classes of cases is not to be measured by the amount 
of the decree is unquestionably true. Cases involving smaller 
amounts are generally those in which the body of the community 
is engaged ; and their proper and prompt determination to the 
satisfaction of the suitor may be from a moral and social point 
of view, vastly more important than the proper adjustment of 
one controversy involving enormous amounts. But while this 
is so, it must also be remembered that the large cases are those 
which are most important to the industrial and mercantile part 
of the community and attract most attention. Unless these 
conspicuous controversies are settled by an administration of 
the law which shall preserve the respect of the community and 
retain the confidence of capital, its productive employment may 
be checked, and the prosperity of the body politic thereby se- 
riously affected. 

In approaching the subject of the alterations or substitutes 
to be proposed in lieu of the present system, it becomes neces- 
sary first to look briefly at the system of equity as at present 
applied at home and abroad. In that compact but compre- 
hensive view, which Blackstone presents, of the general 
nature of Equity as understood in his day, he tells us that 
any attempt to draw a line between the two jurisdictions of 
Law and Equity by setting them in opposition to each other 
will be found either totally or largely erroneous. And he pro- 
ceeds to demonstrate this by several illustrations, remarking 
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in conclusion that if Courts of Equity did really act, as was 
frequently supposed, they would rise above all law, and be 
most arbitrary legislators in every particular case. The essen- 
tial diiference between the two species of Courts is finally 
summed up, and is shewn to consist chiefly in the mode of 
proof, the mode of trial, and the mode of relief. We desire 
to call attention now to each of these catagories. 

The difference which Blackstone thought to exist between 
Courts of Law and Equity in the mode of proof is shown by 
the experience of the legislation of our day to be superficial. 
Not only are the laws of evidence as administered in both the 
same, but the advantage which is supposed to attend the appeal, 
to the party's conscience, by purging him upon oath with 
reo^ard to the truth of the transaction has been obtained in 
England by Lord Campbell's Act, and in most of our States 
by substantial re-enactments of it. If we were to judge of 
its advantages from the practice under it since it has been 
universally introduced, these have probably been much over- 
rated. But any one who has had a large experience in the 
conduct of trial will prefer the present common law mode of 
examination in the presence of the tribunal itself to the usual 
mode of obtaining proof through answera to interrogatories 
privately administered. 

Great as are the differences in the modes of trial between 
the common Law and Equity procedure as pointed out by 
Blackstone, those which are fundamental spring from the dif- 
ference in the respective systems of pleading that obtain in 
the two tribunals. The contrasts usually made between the 
deliberate examination of a witness in a Master's ofiice spun 
out frequently, over many meetings, with the prompt and some- 
what dramatic examination of witnesses before a jury ; the 
reduction and preservation of the testimony in writing as part 
of the record by a Master in Chancery ; and the length to 
which Chancery suits are not unfrequently protracted as con- 
trasted with the days or occasionly weeks or even months 
occupied in a jury trial, are all due rather to the modes of 
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procedure adopted by the different Jurisdictions, than to a neces- 
sary inherent distinction in the two systems. Yet the continuous 
character of a common law trial which compels the prompt 
disposition of the cause by demanding that the verdict be pro- 
nounced before the jury separates, although not absolutely 
peculiar to this tribunal, is an enormous practical advantage 
to which it perhaps owes much of the popularity which it still 
possesses. Since the days of Magna Charta, the desire of 
suitors to have an immediate determination of their causes, 
has been almost as strong as the desire for abstract justice 
more properly administered. The absence of any similar 
feature in the English Court of Chancery formed for a long 
time in popular opinion and in literature, one of the most 
serious objections to the administration of Equity; and the 
protracted character of Chancery litigation has probably given 
rise, among the unthinking at least, to more of the prejudices 
that obtained in the early history of our own country against 
these Courts than any other of their characteristics. In 
several of our States, however, notably in New York where 
equity causes are tried before the Court without the interven- 
tion of a Master, many of these points of difference have disap- 
peared to the vast advantage of the suitor and the community, 
leaving the fundamental though more subtle differences 
which arise from the mode in which as the cause proceeds the 
material issues are separated from those which are not. The 
result of this winnowing process, while it often leaves a volumin- 
ous record of pleadings and of testimony taken in their sup- 
port, is found in the adoption by the judge of the material 
averments as the cause proceeds to which adequate remedies 
can then be readily and at once applied. 

The last, however, of the differences between the two sys- 
tems, namely, those based on the mode of relief or the forms 
of decree pronounced in each of them are deemed fundamental, 
and constitute not merely a real, but probably the real line of 
demarcation between them, on one side of which one at least of 
the systems must always continue to advance and be developed.. 
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That a power can be found to prevent the commission of 
threatened injustice by staying the hand of the wrong-doer, and 
by compelling the carrying into effect of executory agreements, 
instead of attempting to compensate the person injured after 
the wrong has been done by giving damages for the non-per- 
formance of the contract or the commission of the act of 
spoliation, is so enormous a gain in the administration of justice 
that it deserves all the praise that has been so freely lavished 
upon it. And, further, the ability to bring into a single litiga- 
tion all the parties directly or remotely privy to, or affected by, 
its subject is another great addition to the cause of justice. 
So in complicated matters of account, the term being used in 
its broadest sense to include accountability in all cases of fraud 
or trust, the ability to deal with the various issues raised and 
the proofs bearing upon them through a judge or person techni- 
cally educated and from experience, actual as well as technical, 
possessing skill in tracking and unravelling the windings of 
fraud and deceit, is of a very high order of value, and needs 
only to be stated to command intelligent assent. It is in these 
essential features then that are found the greater advantages of 
what are styled proceedings in equity over the common law. 
And if these can all be obtained in the same particular litiga- 
tion, whatever it may be, which has been originally instituted, 
surely the cause of justice can have no reason to complain, nor 
are disaster or inconvenience likely to ensue to any one. And 
he who reflects upon the whole subject in anything like a philo- 
sophic spirit would wish with the learned commentator that for 
the sake of certainty, peace, and justice each court should as> 
far as possible follow the other in the best and most effectual 
rules for attaining these desirable ends. 

From the analysis just attempted we may distinguish some 
of the features in each of the systems we have contrasted of 
pre-eminent practical value at the present time. 

We may fairly gather from our consideration of the system 
of trial by jury that where but a single issue is substantially 
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presented under the Common Law form of Pleading the jury 
still constitutes as adequate a tribunal as ever, and probably 
the best for the administration of justice. But where a num- j 

ber of issues are simultaneously to be tried and determined, ' 

a jury is incompetent from its very constitution simultaneously 
to consider and determine them. We are thus led to the 
conclusion that in that vast class of cases known as tortSy 
where although the wrong complained of may be set forth in 
several varying forms in different counts of the declaration, 
the simple plea of '' not guilty " in most if not all cases sub- 
stantially reduces them to a single issue of fact, there exists no 
reason for any serious modification of our system ; while for 
the many other reasons already alluded to, a body such as a 
jury is far better fitted than a judge to estimate and pronounce 
upon the questions involved in cases of this character. 

In that other and still more numerous category of causes, 
however, that spring from the infinite number of agreements, 
promises, and contracts, daily made in our time where the 
necessity of presenting simultaneously several distinct issues of 
fact exists, a jury as at present constituted from its very con- 
stitution forms a tribunal incompetent by itself to administer 
substantial justice between the parties. It is here, even at 
its best, necessarily an imperfect instrument. The utter in- 
efficiency in such cases of the ancient system of pleading, 
which had attained its full development prior to the statute 
of Anne, is rendered obvious by the almost total abandonment 
of its original forms, as well as of many of its rules in these 
actions. The action of account-render has been practically • 

given up for half a century. In most of our suits on express, 
as well as implied contracts, in actions for money had and 
received, as they are called, the substitution of bills of par- 
ticulars, notices of special matter, and what are known to the 
profession as " common counts '* and other equally clumsy and 
barbarous substitutes for a petition, serve rather to exhibit the 
conservatism of our people, or at least of our profession, in a 
somewhat unfavorable light, at the expense of their powers 
of invention and of common sense. 
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That the effort to accommodate the old forms of pleading and 
of trial by jury to the needs of our times has at once taxed 
and exhibited the ingenuity of the Bench and of the Bar, and 
that results in the administration of justice through those 
forms have been obtained, which are remarkable for diflSculties 
overcome, we may admit. The bold conception of administer- 
ing through common law form the principles and theory of 
Courts of Equity, first put into practice in Pennsylvania, 
though due perhaps rather to political prejudices than desire 
for law reform, was unquestionably an immense stride in the 
right direction ; and has resulted in the anticipation by nearly 
half a century of most of the law reforms recently carried out 
in Great Britain. But the question the men of our day and 
country must ever propound to themselves is not, have we 
made progress in the right direction, — but rather, have we 
made enough ; — have we kept that department of our common 
civilization more immediately under our own care and guidance, 
fully up to the increasing demands made upon it, — have we 
kept pace with the general march of improvement, or are we 
laggards, still straggling at a distance behind the mighty 
column ? 

If we separate ourselves from the associations of our profes- 
sion and endeavor to ascertain the general verdict of the com- 
munity upon these successive attempts to put new wine into old 
bottles, we can hardly avoid the conclusion that great dissatis- 
faction with the existing administration of the law has for 
many years existed among men of business and the mercantile 
community generally. 

In many important commercial transactions the true result 
may depend upon, and should be determined by, a due regard to 
commercial customs and practice, of which most of the jury 
would not only be ignorant but could hardly be made to com- 
prehend, or if to comprehend would not unfrequently desire to 
disregard or nullify. Illustrations of this kind might be readily 
multiplied. The result is either an entire miscarriage of justice 
through the verdict of a jury, or a compromise often of the 
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most absurd nature, and more disastrous to the cause of justice 
than an entirely wrong finding, for in the latter case the remedy 
is always more easily applied. It is then the incapability of 
juries to deal with numerous or complicated questions, when 
submitted to them as an entirety, as at present, both under 
the common law system of pleading as well as in most cases 
where it has been amended, which has produced the uncer- 
tainty in their findings, and which has brought the whole 
system into so general disrepute with men of business, 
that they are wont to express their sense of its worthless- 
ness as a mode of trial by saying they would as readily 
have their causes determined by the chance from the toss of a 
copper as by the verdict of a jury. The true explanation of 
these disasters and the consequent unfavorable comments, is 
the inforced application to subjects for which it was never in- 
tended of an instrument admirably fitted to do the work ta 
which it was originally and is yet properly adapted. 

Among a people such as ours, any deep-rooted dissatisfaction 
with existing institutions generally produces an effort energetic, 
if not well directed, towards reform, and remedies more or les» 
eflScient have been invented and widely attempted for the evil 
just referred to. The numerous Acts upon the Statute books 
of many if not most of our States providing for the submission 
of civil causes to arbitrators which have been frequent of late 
years, may be regarded as crude efforts to supplant or get rid 
of in some way what many of our citizens regard as the evils 
of a jury trial. But within the last twenty years standing 
tribunals of civilians, which have been established by numerous 
commercial bodies for the arbitration and decision of their 
mutual disputes, have withdrawn from the regular Courts of 
the country a mass of controversies which in some States 
probably challenges in amount a comparison with the aggre- 
gate of verdicts rendered in the same communities in civil causes 
arising on contracts. The Stock Exchange, the Produce 
Exchange, and many other Exchanges, as well as similar bodies, 
have established standing arbitration committees to which all 
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controversies arising among their members must by the con- 
stitution of these bodies be referred. And the growing ten- 
dency among business men of all classes to substitute so far as 
possible this mode of settling disputes for that furnished by 
the civil Courts, must be regarded as a proof of their dissatis- 
faction with the existing administration of the law, and their 
conviction of its inadequacy. But in the long run these suc- 
cedaneous methods are doomed to failure, as they can only bo 
applied by the consent of both parties to a controversy. And 
not only will they be found wanting where one of the dispu- 
tants is not a member of the guilds from which these voluntary 
Courts emanate, but even where both litigants are, the tempta- 
tion to withdraw from the action of a tribunal whose justice is 
swift and sharp, if not always sound, will exist where the 
stakes are very high, and one of the parties is doubtful of his 
case and wishes the benefit which follows from uncertainty or 
delay. Justice to be really valuable must be compulsory, and 
not dependent upon the desires or acquiescence of the parties. 
It must be demanded as a right, not accepted as a favor. But 
is not this condition of things extraordinary ? Instead of 
bringing speedy justice to every man's door, as every Govern- 
ment should feel bound to do, its inforcement is measurably 
left to the unaided efforts of special bodies or guilds, very 
much no doubt as it was in the Middle Ages. This is a serious 
retrogression in this department of our civilization, and is the 
more dangerous because, while it may afford relief for the 
members of these bodies themselves, it practically leaves the 
citizen who does not belong to them, with inadequate remedies 
for the inforcement of his claims. The whole spectacle is a 
proof of the crude character of the administration of our law, 
and of the necessity of a radical change. 

May we now be permitted to present some views having for 
their purpose an improvement in the present modes of trial ? 
From what has already been said it may be gathered that the 
ancient mode of common law trial has advantages over all 
others, and is therefore believed to be practically the best in a 
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large number of controversies which may be summarized as 
follows : 

I. In all criminal and penal actions. 

II. In all actions for damages for torts committed. These 
being almost always capable of reduction into single issues are, 
for reasons already stated, best decided by a jury, whether the 
question for solution be that of liability, or the measure of 
damages when the liability is fixed. 

No actions ex contractu should be set down for trial by 
juries as at present constituted. Where a Court of Equity has 
jurisdiction of the subject-matter, it is thought that that juris- 
diction will be usually appealed to ; where it has not, the 
present system of pleading at law should be openly abandoned 
— we say openly, for it seems to have been long since practi- 
cally abandoned, and crude substitutes adopted under the old 
forms. It is suggested that actions ex contractu should be 
begun, as in many of our States they now are, by a petition 
setting forth compactly the nature of the case, if necessary 
with itemized details, which could be served at once upon the 
opposite party in the existing manner of the service of a bill 
in equity. The defendant should be required to answer this 
specifically under oath within a limited time. The case would 
then be ready for presentation before the tribunal appointed 
to try it. The judge would preside, as at present, and pass 
upon the admission and rejection of testimony, but with func- 
tions enlarged, in consequence of the change of the character 
of the pleadings. The material issues would not only be 
determined and stated by him, but many merely technical 
questions in regard to the admission or rejection of evidence 
would be avoided by the less technical presentation of the 
issues. To carry out the change proposed to its legitimate 
result however, the judge should not only determine and state 
the issues, but present each of them separately, should the 
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nature of the case require it, to the jury, it being left to his 
discretion whether the testimony and the arguments of counsel 
upon it should be presented as an entirety, or separately upon 
each issue. This procedure in complicated cases, or where 
several transactions were involved, would often result in and 
indeed necessitate special verdicts, — not as at present drawn 
up and prepared by counsel, — but rendered through answers 
from the jury to categorical questions put by the court. To 
make the proposed mode of procedure effective, the jury 
should be composed of a much smaller number, eitlier three or 
five, — of not more than five at the outside. The reasons for 
this change are as follows : A smaller body can be more 
readily obtained from the community, possessing a higher degree 
of intelligence and knowledge of business ; and, above all, the 
responsibility of each individual juror is enormously increased. 
To dwell for a moment upon this question of responsibility, mem^ 
bers of a small body composed of three or five can not screen 
themselves under the indefiniteness of numbers. Each one of 
them will be looked to and made morally responsible for the 
decision which he shall give ; and in proportion as his intelli- 
gence and standing are greater, the greater will be the measure 
of responsibility exacted. The more the influence and responsi- 
bility of the individual juror are felt the less predominant is 
the influence of the judge. 

Why the jury was originally fixed with us at twelve 
it is difficult now to say. There is no magic in this num- 
ber. One of the best guides upon the question of reduction 
of number is the instinctive present practice of the com- 
munity. The true reason why large bodies of men, no matter 
what their individual personal character, can not act judicially, 
lies in their inability to consider with precision the questions 
presented to them and to weigh the testimony bearing upon 
them. Individual discussion as opposed to parliamentary speak- 
ing, becomes in fact impossible in them. These evils apply 
only in a less degree to a body as large as twelve. In order ta 
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obtain precise comprehension of the evidence, its proper appli- 
cation to the issues, and an adequate discussion of the cause you 
must have a much smaller number. What then, is the number 
now generally selected as arbitrators ? Is it twelve, or is it five, 
or three ? Generally, the latter number. The instinct of our 
forefathers may have been to select twelve men for controversies 
of the kind they generally found themselves engaged in. The 
instinct of the modern citizen is that three of his fellow-citizens 
are much more likely to grasp and decide satisfactorily the 
points in controversy in which he finds himself engaged than 
any other number. Moreover, the difference between the con- 
duct of a board of arbitrators of five or three and the con- 
duct of a jury in Court is enough to convince any man of the 
superiority of the former number. The moment the Board is 
small enough to make the juror feel that he has individual 
influence and position, from that moment he ceases to be a 
juror, he becomes a judge. 

In addition to the greater manageableness of a lesser number, 
the chances would be largely increased of obtaining a more 
skilled body of men. Those called upon to select these juries 
would probably find it comparatively easy to draw a panel of 
twenty-five or thirty jurors every way competent to deal with 
the questions to be submitted to them while the difficulty of 
obtaining from fifty to seventy-five would increase in a much 
greater ratio than an arithmetical one. This ever-changing 
and constantly renewed body has definite limits placed upon it, 
even in large communities, and as the draught upon it becomes 
larger, the difficulty of meeting it steadily advances. In the 
cases which would come before it for determination, nothing 
is to be gained by the larger number. With a compact body 
besides you would insure closer attention and freer and more 
rapid interchange of opinion between its members, — an enor- 
mous gain of itself, — and a greater chance of speedy and 
unanimous judgment. A body thus constituted, if selected so 
as really to represent the average intelligence of the com- 
munity, would, it is believed, possess in its eyes, not only all 
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the value of boards of arbitrators selected by the parties, but 
in addition, present several points of serious advantage, besides 
constituting a compulsory tribunal, 

1. The triers of fact being drawn from the community at 
large instead of being selected by the parties would sit as in- 
different judges and really be impartial, and tlius remove what 
perhaps has proved the most serious practical difficulty iji the 
constitution of voluntarily selected bodies. 

2. These bodies would be presided over and assisted by a 
judge who would point out and keep before them the issues, in- 
structing them from time to time on the law, and strengthening 
them during the progress of the trial in the particulars where a 
board of arbitrators is usually weakest, namely, in the conduct 
of the examination of witnesses. 

In addition, as a minor matter of detail, not unimportant in 
practice, a great gain would arise from the greater smoothness 
with which smaller bodies work. Instead of the sessions of 
this tribunal being held during the active business hours of the 
day, it might sit by arrangement at other more convenient 
times. When the fixed character of the engagement is taken 
away, you have already removed the great difficulty in the pro- 
curement of competent men to serve. The sittings would go 
on from day to day until the trial was ended, but at times con- 
venient to the parties. There would probably be also a con- 
siderable saving in expense. 



We are now perhaps in a condition to approach the question 
whether the changes which have been suggested are sufficient 
to meet the imperfections of the present administration of 
justice. It must be admitted that they do not altogether do so, 
and that other causes which in the mind of the ordinary citizen 
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are of great force, tend to render Trial by Jury unpopular. 
These may be summed up under the heads of 

1. Delay. 

2. Expense. 

3. Unnecessary publicity. 

4. Want of adequate knowledge on the part of the jurors in 
particular controversies. 

1 and 2. In the delay and expense attending it, a modern jury 
trial is probably a serious retrogression upon the administra- 
tion of justice by this tribunal in ancient times. It is probably 
on the average, from six months to a year before an action on 
a contract commenced in one of our courts of record reaches 
its trial, and then if evidence is improperly admitted a new 
trial may be granted or it may be taken to a Court of Errors, 
reversed, and after a lapse of several years, brought back for 
trial. That these things are felt to be a reproach to the ad- 
ministration of justice no one need be surprised, and it is only 
our long familiarity with the evils that can lead us to look 
upon them with the indifference we do. A system suited to 
the proper despatch of business would require the declaration 
or statement of the cause of action to be served with and consti- 
tute a part of the original writ as now with bills in equity, with 
a right to demand a plea or answer under oath within a very 
short period; nor is any reason apparent why either party, 
upon the filing of the defendant's answer, should not be entitled 
to demand the appointment of a Commissioner, — a Judge, 
— who should forthwith proceed to summon a jury of three 
or five citizens from a standing panel and proceed at once with 
the hearing of the cause. A verdict thus rendered might 
stand upon the footing, practically, of a Master's or Referee's 
report, — that is subject to exception before the court of record 
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appointing the Commissioner; but their decision would 
probably be of much more real value than the verdicts ob- 
tained by juries now-a-days, and in the long run be less ex- 
pensive. The delay of years would probably be reduced to 
that of weeks or months. To one at all familiar with the run 
of jury trials as at present conducted, the possible saving in 
time and correctness of finding which would result from the 
proposed change of procedure will be very striking. And as 
it is from the insufficient and dilatory mode of trial by jury in 
the vast majority of cases that the subsequent delay in decision 
is caused, an improvement in this respect will cause a very 
large gain in the more rapid and successful working of the 
judicial machine generally. The arguments in Courts of first 
instance are rarely delayed, almost never by the action of the 
Judges. It is the preliminary settlement of the disputed 
questions of fact which under both the old systems really 
creates the delay. If the winnowing process of ascertaining 
what is the correct state of facts in any litigation be quickly 
and satisfactorily performed the solution of the controversy is 
rarely difficult or tardy. 

3. The question of publicity which perhaps constitutes one of 
the most serious objections in the mind of the ordinary citizen to 
the trial of his own cause by a jury, demands grave consideration 
at our hands. The difference between our own and our 
ancestors' civilization and that of other countries is largely due 
to the instinct for publicity in our legal tribunals, and we must 
not underestimate its importance in the history of our own 
country, and in that from which we derive our institutions. 
When the executive was all powerful and the judiciary but an 
off-shoot of the Crown, a state of affairs which existed in England 
down to the end of the seventeenth century, it was certainly in 
all criminal cases a necessary adjunct of civil liberty, and its 
abandonment in civil cases would perhaps have been dangerous 
if considered merely as a precedent for other changes. The 
political reasons, however, which rendered necessary absolute 

15 
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publicity in private controversies of a civil nature have ceased 
to have force. While, therefore, in all political cases, or causes 
in which the whole community is interested, the trial should 
of course be open, still there is a large class of controversies 
in which no good reason can be found for publicity, but on the 
contrary excellent ones can be given against it. To undertake 
to say, in this over-inquisitive age, that it may be just possible 
that where the two parties to a controversy desire to have their 
grievances settled in private, the public has no right to be ad- 
mitted to scan and criticize their mutual shortcomings, is to say 
something which requires support and justification. And yet 
several reasons which appear to be sound may be advanced in 
support of this opinion. A difference in regard to a property 
boundary, the use of an easement, the construction of a bar- 
gain, the adjustment of an obligation, may exist between men 
who are not otherwise opposed to each other, who may even be 
on good terms and disposed to interchange friendly offices. 
Why should the public be invited as spectators to a contest be- 
tween them in which both sides honestly believe they are right, 
for the purpose of catching up, repeating, and, in so doing, in- 
flaming and rendering more bitter the feelings necessarily 
already somewhat embittered by their adversary position ? 
Cases may also be put where the details of testimony are not 
only not proper, but unfitted for general publication. 

The opponents of the changes here suggested will probably 
put forward their strongest objections to the. radical one of 
permitting parties to conduct their controversies away from the 
public eye, as well as to the alteration in the constitution of 
the jury. It is well therefore to consider these objections 
somewhat in detail. It has been the boast of the Common 
Law from its earliest history that the action of its tribunals 
has been subjected to the influences of public cognizance, 
and that the judicial atmosphere has been thus kept pure 
by the beating of the gusts of popular criticism upon it. 
And without this exposure to the public gaze, it is said, 
there is danger of the administration of the law degenerating 
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into the incompetency and corruption which liave always 
been found to follow upon the secrecy which excludes the 
healthful watchfulness of the public eye. The correctness 
of what is thus stated is freely admitted so far as it applies to 
criminal and penal prosecutions, and to the general class of 
cases which possess a political or public interest. And as in 
the mode of trial proposed to be adopted the fullest publicity 
is secured in all these cases, no further answer is needed so far 
as they are concerned. The same reasoning does not however 
apply to the very large class of civil controversies of a purely 
personal and private nature, which has been already spoken of. 
The only real interest the public has, in private controversies, 
if we consider the matter dispassionately is, that justice should 
be impartially administered, and that its execution should not 
be delayed. Where neither party to a litigation desires to 
flaunt their grievance before the public, and both have suf- 
ficient confidence in the Courts to go before them privately, 
this reason in favor of publicity really possesses no force. 
The most powerful argument of conservatism, however, when 
others are exhausted, is that radical change is always to be 
avoided, per se^ as it may plunge us into evils that we know 
not of; and that where experience can not guide us, it is safer 
to bear existing inconvenience, — stare super antiquas vias, — 
rather than venture upon untried methods. But are all 
private controversies, as distinguished from that portion which 
under our system come before a jury for trial, conducted 
practically in public ? Proceedings before Commissioners in 
lunacy in many States are conducted with privacy ; most road 
jury cases; and as a general rule, though undoubtedly with 
exceptions, proceedings before an Examiner or Master in 
Chancery, including Bankruptcy proceedings before a Com- 
missioner, are not usually attended by any one excepting the 
parties and witnesses. When we consider the number of causes 
thus practically disposed of in the privacy of a lawyer's oflSce, 
the accounts of Trustees audited, the partitions of estates 
effected, the decrees recommended in the first instance by 
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Masters, heard afterwards in Court upon exceptions only as to 
insignificant details, or concurred in without exceptions, it 
must be apparent that no inconsiderable part of the legal 
business of the community is thus transacted satisfactorily to 
the parties, and without detriment to the public. It is not 
publicity itself, but the liability to public criticism, that acts 
upon the administration of justice. There is danger neither 
of incompetency nor corruption where the eyes of the litigants 
are wide-opened to their respective interests, and where, upon 
the proper application of either, a c6rrect report of the entire 
conduct of the case can be made public. 

4. In the change suggested in the diminution of the num- 
bers of jurors it is thought that the strongest objection to the 
want of specijil knowledge of such bodies will be removed. 
A higher grade of intelligence and business aptitude will more 
probably be attained by the adoption of a lesser number ; and 
as increased attention, greater facilities for interchange of 
opinion among the members of the body, and a much higher 
degree of responsibility will all follow, this objection will seem 
to be sufficiently answered. Moreover, there is a great posi- 
tive advantage in having issues of fact determined by transitory 
bodies like juries instead of by a fixed and permanent tribunal. 
Citizens so selected to act bring w^ith them practical knowledge 
as well as the ability to look at the questions presented in a 
practical way which are frequently wanting in a technically 
trained fixed body of men, and their disappearance from the 
public eye when their function has been discharged is, as has 
already been touched upon, a gain to the cause of justice. 

The general objection to any change may be noted and 
briefly answered. 

It will be urged in strains more or less pathetic that 
the old system which has worked so long and so well, and the 
workings of which are so well known is to be uprooted, and 
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■something substituted for it about which nothing is known, and 
the results of which it is therefore of course impossible to fore- 
cast, to say whether they will be better or 6ven as good as the 
present ones, the probability being they will be worse. It is 
admitted by the advocates of the proposed change that in very 
large classes of causes (I. and II.) the working and results are 
admirable. Why then make changes in others and introduce 
confusion, doubt, and possible disaster ? To this general objec- 
tion we must answer, that the system has not worked well as at 
whole, but on the contrary, since the increase and complication 
of the transactions of modern life, recognized long since by a 
radical change in the rules of Pleading, it has worked badly, 
and has only worked at all by the substitution of a practice 
which is itself an admission of the cumbersomeness and inefiS- 
ciency of the actual system, and the strongest argument against 
its continuance. 

In conclusion we may attempt to enumerate the sum of 
advantage which it is believed will ensue, should the substitutes 
for the present system be generally accepted. 

I. Something like real accountability in important civil trials 
could be expected from juries. As they would be composed 
of a comparatively small number, individual responsibility 
could not be shifted from one to another, as in a large body, 
and thus from its constitution this smaller body would partake 
of the character of a bench of lay judges, and the suitors and 
the public would hold them morally accountable for the conse- 
quence of their findings. An enormous gain ! The cases would 
be better tried, by the smaller, more capable tribunal, than by 
the somewhat unwieldy, untrained body. And some approxi- 
mation to certainty and accuracy of result would be obtained, 
instead of compromise decisions and frequent miscarriage of 
justice. 

II. Process would be kept in narrower technical limits, as all 
forms of action, excepting the distinction between tort and 
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contract, would be swept away ; a statement of the cause being 
substituted therefor, the process going out simultaneously with 
and forming part of the statement or petition in the case. 

The Court would, on the trial, ascertain the material issues, 
and submit them at its discretion separately to the jury, so as 
to obtain in every instance a categorical finding from them upon 
each material issue of fact presented, so that the verdict, like a 
master s finding, would ascertain the facts independently of a 
decree or judgment fixing the liability of the party. 

III. Should the suggestions already made as to the absence 
of unnecessary publicity be thought safe, it would deprive the 
Court room of half its terrors to sensitive persons. The dis- 
appearance of the audience usually found on such occasions, 
would take away the desire for the display of vanity, or, for 
what is worse, of malicious feelings, the fruitful causes of 
much injustice in cross-examination, and much objectionable 
personal abuse. 

Moreover, as incidental, though most important practical 
advantages, the saving in time would be large, as a result of 
the limited size of the jury, and it is to be hoped its more 
intelligent composition ; and its freedom from the trammels of 
attendance at fixed periods during the most inconvenient hours 
of the day, would render possible the selection of a higher 
grade of jurors where most needed, viz., in our large cities. 

More speedy trials and increased despatch of business would 
seem to follow as necessary results of the other changes. 

These are among the principal points of improvement, and 
if they could all be counted upon, few would hesitate to make 
the efiFort to secure them. But as there is a certain amount of 
friction in the working of every new machine, and as moreover 
there may be evils independent of this cause, it is well to en- 
deavor to forecast and provide for them so far as may be 
practicable. 

And first, it should not be allowed that any jury, however 
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constituted, when once convened should delay the hearing of the 
cause. It should be compelled to sit as now from day to day a 
certain number of hours of each day until the evidence is closed. 
After the submission of the case, it should be kept together 
until a decision is reached. No hardship could result from either 
of these provisions, and they are indispensable to the rej»ular 
administiation of justice. Next, the jury should probably bo 
required to hold its first sessions, and perhaps all of them in 
the courts of justice, under the rules as to publicity which 
have already been spoken of. There is something in the asso- 
ciations connected with Halls of Justice, which constituted as 
the majority of mankind is, has a wholesome influence upon 
all the parties to a litigation. And all the aid which in any 
way can be obtained to render the administration of justice 
respectable in its public manifestations is useful. Modifications 
of detail in regulation might from time to time be made, aa 
particular exigencies demonstrated the necessity for them, 
the error of too frequent change being avoided, and sufficient 
time being afforded for the working of a new system. Such a 
system, it is thought, does off'er a promise of relief In many 
particulars in which relief is desirable, and would tend to bring 
the active administration of justice into harmony with the 
spirit of the times. 



An attempt has thus been made to present the advantngcR 
and disadvantages of what may be called the existing system 
of Trial throughout our country, and to offer some suggestions 
by which it is thought an improvement can be effected in it. 
The suggestions are the result of some experience and some 
thought, and have not been hastily adopted nor, it is hoped, 
inconsiderately presented. The lawyer by training becomes ho 
conservative, so hyper-conservative, that he is apt to look with 
disfavor upon every attempt to induce him to remove his 
feet from the ancient ways of the profession. Their value ha« 
in his opinion been already tested, and although they may not 
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have been ingeniously constructed with due regard to the con- 
tour of the moral and legal territory which they are to traverse, 
although many a hill may have been unnecessarily mounted, 
many a stream uselessly bridged, and the causeway itself be 
irregular and ill-paved, yet at least they have enabled the 
traveler to pass with safety along them, and to reach the de- 
sired end. 

That the changes here suggested involve profound modifi- 
cations in an institution almost coeval with the written history 
of the race is undoubtedly true : and these and similar consid- 
erations are reasons why we should approach reverently that 
which has played so grand and important a part in our 
development and has so well withstood the hand of time. But 
we must remember that the jury itself has become totally 
changed from what it was even in historic times. Originally 
an assemblage of witnesses, persons drawn from the vicinage 
because they were presumed to have knowledge of that which 
they were called upon to decide, it has been transmuted by 
successive adaptations into a body whose knowledge of the 
controversy except from the witness box is considered a serious 
disqualification. If, as our civilization has become higher and 
more complicated, we desire this great instrument to be sub- 
servient to it; if, in a word, we desire thnt our controversies 
shall continue to be decided by our fellow-citizens, instead of 
being relegated wholly to judges, drawn from but who are not 
of the people, we must either change it to suit the altered con- 
ditions and requirements of our times, or see it become imper- 
ceptibly effete and ultimately swept away as a useless member 
in one of those waves of change caused by the convulsive 
efforts of great communities to adjust themselves to alterations 
in their organic structure. That the system, although still 
possessing the affections of the people, has already been seri- 
ously undermined, the considerations here adduced will hardly 
permit us to doubt ; and it probably depends largely upon 
the efforts of our profession, whether it shall be so altered and 
adapted to our requirements as to discharge its functions 
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adequately in our eyer-changing civilization, or is to become 
as one of those rudimentary and useless limbs of living organ- 
isms, which serve only to disclose to the curious naturalist a 
chapter in the history of the past.* 



*In the remarks here submitted it has not been thought neoessarj to 
tliscuBs the provisions in regard to Trial by Jury to be found in most of 
our State constitutions, for the reason that if the proposed changes shall 
be demanded by the wishes of our different communities, the necessary 
change in the constitutions can readily be effected. 
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Partition of Powers between the Federal and State 

Governments, 

In the creation of a federal government provision must be 
made for its organization by declaring who are to exercise the 
powers of the government, how these persons are to be 
selected or appointed, and what powers they are to have. 
Powers not conferred on the central government remain in the 
states which are confederating. This gives rise to the parti- 
tion of powers. 

These powers are of two classes : Those which have for their 
object the maintenance of the government, which may be 
called the 8truct2iral powers. To this class, for example, 
would belong the power in the Congress of the United States 
to regulate the time, place, and manner, of holding elections for 
members of Congress. The other class may be called func- 
tional powers. These have for their object the definition of the 
sphere of the government when its structure is complete. To 
this class would belong, for example, the power to regulate 
commerce. 

The Convention of 1787 devoted most of its labor to the 
structure of the government ; its principal debates related to 
the constitution of the legislative, executive, and judicial de- 
partments. The government was framed on the model of the 
British Constitution, or, at least, of what was then thought to 
be the British Constitution. The government had to be repub- 
lican, the proportionate representation of the larger and 
smaller states had to be adjusted, and the basis of representa- 
tion had to be fixed. This necessitated the engrafting of im- 
portant modifications on the model ; but the framers never lost 
sight of that model. 

(235) 
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When it came to the definition of the powers of the new 
government, little difficulty seems to have been encountered. 
In defining the structural powers, the guiding principle was 
not to leave it in the power of the states, by inaction or hostile 
action, to jeopard the existence of the central government. 
In defining what functional powers were to be vested in the 
nation, there was still less difficulty. The line of partition 
between the powers of the states and the federal government 
had been fixed by the whole experience of the country. 

From the very settlement of America there had been a par- 
tition of powers. During the colonial period matters of im- 
perial CQncem had belonged to the imperial government, and 
matters of local concern to the colonies. There w^as unques- 
tionably a power in the crow^n to revise and veto local 
measures, but the power was not systematically exercised. The 
colonists continued to regulate their local affairs with only 
occasional interferences from beyond the sea. The sentiment 
that they had the right to do so grew stronger and stronger ; 
and interferences from England, which gave ofiense to this 
sentiment, did much to create the alienation from the mother 
country which culminated in the Revolution. 

The line of partition was not sharply defined, nor was it 
protected by organic law ; but it was fixed with reasonable 
certainty by precedent and custom, and, roughly speaking, it 
was very much the same as that subsequently established by 
the Constitution of the United States. 

During the Revolutionary period there was no written or 
express separation between the spheres of the state and gen- 
eral governments. But, partly from the inertia of the ante- 
cedent state of affairs, and partly fi'om the necessities of the 
struggle for independent existence, a partition continued, 
although the line was more blurred than it had been in colonial 
times. 

The Articles of Confederation for the first time made an ex- 
press delegation of powers to the national government ; but 
they did not confer on it the essential power of regulating 
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commerce, and by them the impracticable method of acting by 
requisitions on the states was established. The total collapse 
of this government was due more to the defective partition of 
powers between it and the states, than to the anomalous and 
amorphous character of its structure as a government. 

But while the experience of the Confederation was bitter and 
humiliating, it was of inestimable value in educating the peo- 
ple as to the frame and powers of the government to be estab- 
lished. It prepared them to submit peacefully and cheerfully 
to the remarkable revolution by which the Confederated 
Government was permitted to drop out of existence, and a new 
constitution, framed by a convention not contemplated by the 
Articles of Confederation, was ratified as the fundamental law 
of the land. It fixed, too, in all essential particulars, the 
character of the powers to be conferred on the new govern- 
ment. There could no longer be any dispute that the highest 
attributes of independent sovereignty were to be committed to 
the national government. The powers directly to raise 
revenue, to control the foreign relations, to declare war and 
make peace, and to regulate the commerce of the country, 
were to belong to it; and, furthermore, it was, within the 
sphere fixed for it by the constitution, to be supreme. 

In the light of this historical retrospect, we are not sur- 
prised to find that, wiiile there was great diversity of opinion 
in the Convention of 1787 as to the frame or structure of the 
national government, there wjis little disagreement, and almost 
no discussion, as to the powers it was to have. In the series 
of resolutions which the Convention adopted, outlining the 
nature and powers of the government to be established, there 
were resolutions declaring that the National Legislature was 
to have the legislative rights vested in Congress by the Con- 
federation, and was to legislate in all cases to which the several 
states were incompetent, or in which the harmony of the 
United States might be interrupted by the exercise of indi- 
vidual legislation ; and the judicial power was to extend to 
causes arising under the laws of the national legislature, and 
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to such Other questions as involved the national peace and har- 
mony. These vague resolutions, adopted almost without discus- 
sion, went to the Committee on Detail. The report of that Com- 
mittee contains the first attempt to give a detailed enumeration 
of the powers of Congrass, and of the subjects of jurisdiction 
to be committed to the national courts. In the subsequent 
proceedings of the convention there was some discussion of tlie 
forms of expression employed in these grants of power, and 
some additions were made ; but the debate on the legislative 
powers was almost entirely confined to the propriety of for- 
bidding duties on exports, of giving to Congress the power t^) 
forbid the importation of slaves, of requiring a two-thirds vote 
in the adoption of commercial regulations, and of committing the 
power to declare war to Congress or the executive; and to the 
details of the grants of power relating to the militia. On tlie 
cardinal question, as to the powers to be granted to the 
national government, there wjis substantial unanimity. 

The sovereignty of the national government, in its sphere, 
also elicited little discussion, although the manner of exer 
cising that sovereignty was debated. 

The absence of disagreement in the convention on these ques- 
tions will further appear from the plan of government contained 
in the Patterson resolutions. These resolutions expressed the 
sentiments of the members most unfavorable to a strong central 
government. And yet they provided for raising a revenue, and 
for the regulation of trade, and declared that, if any state should 
oppose or prevent the carrying into execution of the acts or 
treaties of the central authority, the federal executive should be 
authorized to call forth the power of the confederated states, or 
so much thereof as might be necessary, to enforce and compel 
an obedience to such acts, or an observance of such treaties. 

The convention, therefore, in making the partition of powers 
contained in tlie constitution, merely registered a public 
opinion so universal that there was little or no dissent. The 
partition was actually made by an historical evolution, and was 
not the intellectual creation of any man or body of men. 
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That partition is familiar to every student of our constitu- 
tion. Under it the national government had all of the struc- 
tural powers essential to keep up its existence, with the 
remarkable exception that it leaves to the states the manner of 
appointing the electors of president and vice-president. The 
functional powers committed to the national government gave 
it control of the foreign relations, and all matters touching 
them more or less remotely, of commerce, the purse and the 
sword, and certain miscellaneous matters, such as naturaliza- 
tion, bankruptcy, coinage, weights and measures, patent and 
copy rights, and jurisdiction in controversies between states, 
or between citizens of different states. All powers not dele- 
gated to the United States were by the scheme of the con- 
stitution, and afterwards by amendment, reserved to the states 
respectively or to the people. 

The constitution having become the organic law of the land, 
interpretation was needed in order to define, with accuracy 
and in detail, the line of partition between the powers of the 
state and the national governments. 

This work of interpretation was almost entirely confined to 
the functional powers, and presented three classes of questions : 
Who were to be the ultimate interpreters of the constitution, 
and were to restrain the national and state governments within 
their legitimate spheres of action ? Was the constitution to be 
construed liberally or strictly ? Which of the granted powers 
were to be exercised exclusively by the general government, 
and which might be exercised concurrently with it by the 
states ? 

Of these, the first in importance, if not historically, was : 
Who was to be the final interpreter of the constitution ? Who 
was to keep the national and state governments within their 
spheres ? So far as this was capable of a judicial determina- 
tion, it was settled at an early day. The Supreme Court was 
the ultimate arbiter. It, and it alone, could, finally, declare 
acts of the Federal Governmeet unconstitutional and void. 

The spirit in which the constitution was to be interpreted — 



240 PARTITION OP POWERS. 

whether liberally or strictly — was settled by a long series of 
cases. The subject naturally divided itself into two branches : 
a definition of the terms and construction of the language 
making the grants of power, and an inquiry into the nature 
and scope of the implied powers. 

It has been somewhat sententiously said, that the constitu- 
tion is an instrument of enumeration and not of definition. 
The terms it employs are partly technical and partly popular. 
The Supreme Court applied to it, in the main, the rules of 
interpretation which are applied in the construction of contracts 
and statutes. Like all instruments, it was to be construed 
with reference to the purposes for which it was framed. This 
required that it should be construed neither strictly nor liber- 
ally, but according to its meaning, and to accomplish the 
objects of its establishment ; although, the great and far reach- 
ing nature of those objects made the interpretation incline to 
liberality. 

The government was expressly empowered to exercise such 
implied powers as were necessary and proper to carry into 
execution the powers vested in it. As to such powers, the 
rule was laid down that the government was to be left free in 
the choice of means to carry the express powers into execu- 
tion ; it was to be free, as occasion or the progress of discovery 
and invention demanded, to change such means ; but the 
means must alwavs have a more or less direct reference to 
some specific power or group of powers. This gave rise to 
the distinction between powers implied as a means to the execu- 
tion of some specific power, and those implied as a means to 
the execution of a group of powers. These latter are some- 
times called aggregate powers. 

The powers which could only be exercised by the national 
government were also separated from those which could be 
exercised concurrently by the two governments. Those 
granted exclusively to the national government, those granted 
to it and forbidden to the states, and those granted to 
the general government, which from their nature were 
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insusceptible of concurrent or local regulation, could only be 
exercised by the nation : others, although granted to the gen- 
eral government, might be exercised concurrently by the 
states. 

A thing especially noticeable in the work of the Supreme 
Court down to 1861, was that it was distinctly a work of in- 
terpretation. Reference is constantly made to the terms and 
provisions of the constitution itself. If a power, like that to 
incorporate the Bank of the United States, is not implied from 
one but from several powers, care is taken to specifically point 
out the sections and clauses from which it is implied. This 
remark applies to the whole work of the court ; it is perhaps 
most true of the opinions of Chief Justice Marshall. In 
reading them we feel that we are constantly touching the con- 
stitution itself. It is perhaps least true of Judge Story, who 
was somewhat disposed to float away into generalities. 

The real diflSculty of this constitutional era was to formulate 
a rule fixing a limit to the implied powers. An example will 
illustrate this diflSculty. The national government had the 
power to regulate commerce. The broadest definitions were 
given to the words regulate and commerce. Where the matter 
was susceptible of general regulation, it was held to be in the 
control of the national government, to the exclusion of the 
states. Acts of the states interfering with commerce were 
unconstitutional. But how direct must the interference be ? 
In a greater or less degree all the actions of a state aflTect 
commerce. Its laws for the protection of property, or its ad- 
ministration of justice, may be so bad as to almost entirely destroy 
commerce. Was the national government, in protecting com- 
merce, to revise the laws of property and supervise the admin- 
istration of justice in the states ? Manifestly, such a proceeding 
would be against the whole spirit and frame of the constitution, 
and would enable the general government to appropriate all 
power to itself. On the other hand, acts of the states giving 
exclusive privileges to persons on navigable streams, for con- 
structing bridges over such streams, or for taxing importers or 

16 
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bills of lading, were direct interferences with commerce, and, 
if permitted, might be directly employed to its destruction. 
Under these circumstances no attempt was made to abstractly 
define the extent of the federal power to protect commerce. 
The cases were decided as they arose ; and the only rule de- 
ducible from them is that acts of Congress, to be held consti- 
tutional under this power, must have a reasonably direct 
reference to the subject ; and acts of the state, to be held un- 
constitutional for interfering with commerce, must have a 
reasonably direct effect on it. 

I have attempted briefly to explain the work of constitu- 
tional interpretation down to 1861, so far as it related to the 
more accurate and full definition of the sphere of the national 
and state governments, respectively, and to the partition of 
powers between them. The theory of the partition remained 
the same. It may now be fully stated as it stood in 1861. 

The Government of the United States was a body politic 
and corporate, with delegated powers, limited in number but 
not in degree; the final interpreter of its own powers, 
absolutely sovereign within the sphere of those powers. 
It could in some of its departments exercise all of the 
powers expressly delegated to it by the constitution, and all 
powers necessary and proper for carrying into execution the 
powers granted to it, or to some of its departments; being free 
to choose the means, so long as tlie means employed had an 
actual relation, reasonably direct, to the execution of some one 
or more express powers. It could not exercise powers not 
expressly or impliedly granted to it, or which were expressly 
or impliedly denied to it by the constitution. The states, or 
the people thereof, could exercise all powers not expressly or 
impliedly vested in the United States. They could not exer- 
cise powers forbidden to them by the constitution. They 
could also exercise concurrently with the general government 
powers granted to it, except where the power was granted 
exclusivelv to it, or was granted to it and forbidden to the 
states, or was insusceptible of concurrent or local regulation. 
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Neither government, could, in the exercise of its powers, cripple 
the other in its existence or legitimate functions. 

The war of 1661 brought a new era in our constitutional 
law. The government, both in its executive and legitimate 
ilepartments, put forth all of its energies to preserve its own 
existence, and restore to the union the seceded states. When 
the smoke of battle had drifted away, the courts had to pass 
on the constitutionality of many of these exercises of power. 
The subsequent measures for restoring the Southern States to 
their normal relations to the general government, also had to 
pass under the judicial eye. 

The principal acts of the federal government during the 
war and reconstruction periods, to which reference may be 
made, were the inauguration and conduct of the war itself with 
all the measures for its vigorous prosecution, the liberation of 
the slaves, and the establishment of provisional governments 
in the Southern States by executive proclamation, and the 
reconstruction acts. 

When the constitutionality of these measures came before 
the Supreme Court, most of them had to be sustained. Not 
to sustain th6m would be to let loose chaos, or to surrender all 
that had been gained by the successful termination of the war. 
There were but two possible theories on which to sustain them, 
and each of these had its diflBculties. One was to admit the 
right of secession, and to sustain the war measures, on the 
ground that they were legitimate exercises of power in the 
conduct of war with a foreign country. The war being over, 
. the Southern States were conquered territory, and, like other 
parts of the public territory, to be organized into states and 
admitted into the Union, subject to such terms and conditions 
as Congress might impose. To hold this would be a conces- 
sion that the South was right throughout the whole contro- 
versy. It would stultify the Congress and the Executive. 

The other view was to deny that the sta-tes could or had 
seceded, and to sustain the war and reconstruction measures 
on the constitution. This was the only line of decision open 
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to the court, but it had its difficulties. To sustain the war 
measures there were the war powers, the power to protect the 
states against invasion and domestic violenfce, the right of 
the government to reposses itself of its property, and the duty 
of guaranteeing to the states republican forms of government. 
These were made to do duty as far as could be. But there 
was a point at which they became unequal to the burden put 
on them. Construction might expand them so as to warrant 
all acts except those forbidden by the constitution ; but legit- 
imate construction could not expand one part of the constitu- 
tion so as to nullify another part, so long as it was possible to 
adopt a construction which would give force to all. According 
to the Dred-Scott case, the constitution recognized and pro- 
tected property in slaves. To hold that the President could 
under the war power liberate the slaves by proclamation, was 
to hold that a property recognized and protected by one part 
of the constitution could be destroyed by implication from 
another part. The constitution gave to each state a right of 
representation in Congress. If the Southern States were still 
in the Union, it was impossible by any legitimate construction 
of the constitution to deny to them this right expressly granted 
in one part by powers implied from another part. 

The situation was rendered somewhat ludicrous by the appa- 
rent revolution in opinion North and South. During the war 
the South had said, "We are out of the Union and had the right 
to go out." The North had said, " The South was not out and 
had no right to go out." The war being over, the South says, 
"Very well, you have convinced us by some very solid reasoning. 
Here we are with our representatives, entitled, on your own 
view, to be readmitted to participation in the government. If 
we can not destroy the constitution, you can not suspend it." 

There was but one way to get over this difficulty, and that 
was to hold that there might be normal and abnormal rela- 
tions between the states and the general government. The 
normal condition existed when all the states under regularly 
constituted republican governments maintained the relations to 
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the Federal government and to one another contemplated by 
the constitution. An abnormal condition existed when these 
relations were disturbed. In the abnormal condition it became 
the paramount duty of the national government to preserve 
its own existence, and to restore the states to the proper rela- 
tion to the union. To this end it could exercise every 
essential power over that section of the country whose proper 
relations to it were interrupted. It could prosecute a war, 
using powers adequate to the exegency, and which it did not 
have, or were denied to it under normal conditions. The 
war being ended it could take any essential measure to re- 
•establish the union, and to provide against fiiture attacks 
on its existence. The union being thus restored, the normal 
<;ondition was re-established, and the theory of powers incident 
to that condition again prevailed. 

The war and reconstruction periods therefore, made this 
addition to the doctrine of partition of powers. The United 
States is an indestructible union of indestructible states. It 
•can exercise all powers essential to preserve and protect its 
own existence, and that of the states, and the constitutional 
relation of the states to itself, and to one another. 

In discussing the war measures, I have refrained from any 
allusion to the legal tender acts, and those establishing the 
<jurrency of the national banks and taxing out of existence 
the currencies created under state laws. There was at one 
time an indication that the legal tender act would be sustained 
«s a war measure ; but now it and all the acts establishing a 
national currency are decided to be among the ordinary powers 
of the government. 

The Fourteenth Amendment, at first view, seemed to disturb, 
or to give an opportunity by construction to disturb, materially, 
the line of partition which divided the two governments. It 
provided that " all persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the 
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privileges or immunities of citizens of the United States ; nor 
shall any state deprive any person of life, liberty, or property, 
without due process of law ; nor deny to any person within it» 
jurisdiction the equal protection of the laws ;'' and it gave to 
Congress the power to enforce this provision. This seemed to- 
give to Congress a very large and indefinite power to supervise 
and veto state legislation ; and the extent of this power de- 
pended largely on the interpretation to be given to this amend- 
ment. Most of the terms contained in it, however, were 
known to juridical history, and had fixed meanings. What 
were the privileges and immunities of citizens of the United 
States, and what was due process of law, had been determined 
with reasonable accuracy. The tenn, equal protection of the 
law^ was open to more doubt. It was, however, interpreted, 
in the light of the history of the amendments, to be primarily 
intended to prevent discriminations against persons of color. 
The amendment was also construed to be a restriction on state 
action, and not to give federal jurisdiction in cases where in- 
dividuals had made discriminations. 

After the war and reconstruction (questions were disposed 
of, the Supreme Court manifested a strong disposition to 
return to the ancient ways, and to adhere to the canons of 
interpretation established before the war. Possibly the most 
notable exception is the case of the Loan Association vs. 
Topeka, 20 Wall. 655 ; a case which I confess is unintelligible 
to me on any pre-established principle of constitutional 
interpretation. 

Having completed this brief, historical sketch, some general 
remarks may not be inappropriate. 

Attention may first be called to some points in the decisions 
touching this partition. 

The decision holding the Supreme Court to be the ultimate- 
interpreter, was inevitable. So long as the national govern- 
ment continued in existence, a court constituting an organic 
part of that government, sworn to support the constitution as 
the supreme law of the land, had necessarily to hold that it 
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was the final interpreter of that constitution. But, in the 
opinion of many, this still left to the states the right, in 
extreme cases, to declare acts of Congress in contravention of 
the constitution to be of no force. Others, admitting that the 
Supreme Court was the ultimate arbiter, so long as the states 
remained in the Union, claimed the right of the states to with- 
draw from the Union. These phases of opinion found expres- 
sion in the Virginia and Kentucky resolutions, the nullifica- 
tion measures of South Carolina, and the Secession Acts of 
1861. 

The constitution did not expressly give the power to the 
national government to enforce or control th^^ corporate action 
of a state. The debates in the Convention do not leave it 
clear why there was such an important omission, especially as 
there were distinct propositions to incorporate such a provision 
in the constitution. Its absence from the constitution has led to 
the remark, by a distinguished foreigner, that the condition of the 
Union anterior to the war was one of dormant anarchy. It would 
be useless now and here to review the literature of this subject. 
It was a question partly to be determined by construction of 
the constitution itself, and partly by the history of the country 
down to the adoption of the constitution. The arguments on 
either side were numerous, and, like arguments on most sub- 
jects of this kind, they did not respond to one another. On 
the whole, the historical arguments have always seemed to me 
to incline in favor of Calhoun*s views, and the interpretation 
of the constitution in favor of Webster's views. 

The Supreme Court of the United States, in Texas vs. White, 
7 Wall. 724-5, attempts to dispose of the question by what may 
be called a short method It says : " By these (the Articles of 
Confederation) the Union was solemnly declared to *be per- 
petual.' And when these articles were found to be inadequate 
to the exigencies of the country, the constitution was ordained 
* to form a more perfect union. * It is difficult to convey the idea of 
indissoluble unity more clearly than by these words. What can 
be indissoluble, if a perpetual union, made more perfect, is not? '* 
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It must be confessed that tlierc is something of the flavor of 
a conceit about this presentation of the matter. The *' more 
perfect" might refer to other matters than duration.. This 
view is sustained by the omission from the constitution of a 
provision declaring the Union to be perpetual. 

The question was really one which could only be solved by 
weighing numerous counter considerations. Few n)en are 
competent to decide such questions ; and most men, in such 
cases, adopt the view which they deem consonant with their 
interests, or which they inherit. While in the main the 
North maintained the national theory, it was clearly to ita 
interest to do so. Most of the adherents of the extreme states- 
rights view lived in the South, and their sentiments were 
dictated by their interests. In morals, if not constitutionally, 
the position of South Carolina was better than that of Penn- 
sylvania on the tariff question. She wanted the national 
government to let her alone ; while Pennsylvania wanted to 
use the Union for her own benefit. We can look with more 
tolerance on South Carolina when we bear in mind that the peo- 
ple who were lecturing her for her nullification tendencies, were 
holding on with stolid selfishness to the fleshpot of protection. 
Much too has been said — and truthfully said — about the hec- 
toring domination of the South in national politics down to 
the war ; but the North should feel consoled by the reflection 
that during all this time she was getting out of the Union 
whatever of money value there was in it. Indications were 
not wanting, also, at the times of the Embargo Act, the War of 
1812, and the Mexican War, that dissatisfaction with national 
measures could breed a states-right party even in New 
England. 

It seems probable that if the constitution had been explicit 
on this subject, the sentiment which made many people in the 
South look to the state as having the first right to their alle- 
giance, could not have developed such strength. That senti- 
ment, fortified by becoming traditional, was, to noble minds, 
the most cogent of all the influences which carried them into 
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the secession movement. General Lee earnestly repelled the 
idea that the war of 1861 was waged to sustain slavery. He 
was certainly conscious of no such motive. The predominant 
influence which determined his action was a sense of allegiance 
to his state; hut, in all probability, he underestimated the 
influence which the institution of slavery had, directly and 
indirectly, in nurturing the strong sentiment of state allegiance 
prevalent in the South. To him it came largely by tradition? 
and as a thing in the atmosphere in which he grew up. 

Another point to be noted is, that the Supreme Court was 
not in all cases an available interpreter or arbiter. It did not 
perform eflSiciently the work of keeping the national govern- 
ment in its sphere. And this for several reasons. It adjudi- 
cated only questions arising in actual suits. Consequently, 
whether any question was submitted to it, and the nature of 
that question, would depend on chance controversies between 
•citizens ; and questions of the greatest moment would come in 
somewhat collaterally to such controversies. It is believed 
that recent constitutional enactments of the states, providing 
for the governors or state legislatures submitting state consti- 
tutional questions to the courts of the state, is indicative of a 
widespread opinion that the constitution of the United States 
is defective in this regard. 

Another inconvenience arose indirectly from the same 
source. The proceedings of courts being slow, the question 
might not be decided until the pressing occasion for its de- 
cision was passed, or until rights vested under questionable 
enactments had become so numerous and large as to constitute 
in themselves a potent reason for sustaining the constitu- 
tionality of such legislation. The constitutionality of the act 
incorporating the Bank of the United States was, for example, 
not decided until 1816, when rights of great magnitude ex- 
isted under its charter, and it had become a potent factor in 
the business of the country. 

In defining the powers of the state and national govern- 
ments by interpretation, it was further discovered that there 
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were classes of questions which could not he brought to a 
judicial determination. These were of two classes. The first 
class arose ^rom the fact that it was practically impossible to 
make issues in courts inter partes to test the constitutionality 
of certain acts of Congress. To this class belonged the acts 
establishing protective or prohibitive tariflFs. The question 
convulsed the whole country, and brought it to the verge of 
civil war; and yet no issue was, or apparently could be, 
brought before the Supreme Court to test the constitutionality 
of these acts. Still another class of cases could not be deter- 
mined. The Supreme Court refused to decide what were 
called political questions, and so broad a definition was given 
to this term as to withdraw many questions from judicial 
investigation. 

These circumstances explain the remarkable fact that during^ 
the period extending from the establishment of the government 
to 1861, only two of the great constitutional questions which 
agitated the political world were directly adjudicated by the 
Supreme Court. There was no direct decision as to the Alien 
and Sedition laws, the purchase of Louisiana, the Embargo 
Act, the power to establish a protective or prohibitive tariflF, 
or to construct works of internal improvement. The bank ques- 
tion was decided at a time when interest in it had to a large 
extent decayed ; and the decision as to slave property in 
the territories was made after the repeal of the Missouri 
Compromise. 

The feeling with which the decisions in the Dred Scott case 
and of the Electoral Commission of 1876 (composed in part of 
judges of the Supreme Court) were received, may indicate 
that is is well for the Court that questions over which partisan 
spirit is excited, are not often er brought before it. But surely 
it can not be claimed that an interpreter, who in many cases 
has no opportunity to interpret, or in others, has such oppor- 
tunity only after it is too late, is very efficient in restricting 
the Federal Government to its legitimate sphere. 

It is, however, not to be too hastily inferred that these 
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considerations indicate defects in the adjustments made by the 
constitution. The machinery provided by the constitution un- 
doubtedly did not prevent friction, or, in all cases^provide for 
allaying it when it existed. But this may have prevented such 
an accurate and clear definition of the powers of the government 
in its infancy as would have crippled it at a subsequent time. 
It left experience, history, and the general popular judgment, 
to settle some of the questions. Time is wiser than any 
tribunal. It is in government as in matters of religion — if 
you make the requirements of adherence to a church too strict 
you may destroy its vitality, and it will die of inanition. If 
in the early days of the Republic such a mistake had been 
made, in some case affecting the powers of the national gov- 
ernment, as was made in the Dartmouth College case, it is 
easy to imagine that it might have permanently cramped the 
national government. 

The literature of the era of the formation and adoption of 
the constitution is pervaded with certain theories of govern- 
ment ; and, if time permitted, it would be an interesting in- 
quiry to examine how far these theories influenced the partition 
of powers made by the constitution, and how far they have 
been sustained by its subsequent history. 

These theories were, to name them briefly, the theories of 
local self-government, of checks and balances, and of an 
equilibrated adjustment of the states and national government. 
They all have a relation to one another which need not be 
pointed out here. 

The theory of local self-government in the close of the last 
century would have been stated in this form : It" is natural to 
suppose that many matters in reference to which it is neces- 
sary to legislate, or which are to be administered, are so local 
and special in their character, that only those who are in the 
vicinity, and familiar with the facts, can legislate on, or ad- 
minister, such affairs efficiently ; and such local legislation and 
administration educates and elevates a number of citizens, 
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makes them jealous of their rights, and vigilant in the pre- 
servation of their liberties. If we were now to state the 
theory of local self-government, we would, probably, say that 
a modern nation is an organism, vital in all of its parts. 
There is a solidarity of national life ; and the progress and 
efficiency of a country, and its rank as a nation, are to be de- 
termined by the progress and efficiency of all of its parts. 
To deprive any part of the organism of its self-acting capacity 
and energies is to devitalise a portion of the organism ; and 
the dead part lowers the efficiency of the whole. 

We have already seen that the partition of powers made by 
the constitution was determined by the antecedent history of 
the country, and was not a deliberate work based on any 
theory. The theory of local self-government, held as a tradi- 
tion from our English ancestors, was accepted in its fullness 
by the colonists. But the partition between state and national 
powers was not made on the line dictated by this theory. 
Keeping the theory in view, a partition of powers made 
with reference to it, would confer on the general government 
all powers incapable of local regulation or administration ; 
and on the local governments, each in its narrower or wider 
sphere, all powers capable only of efficient legislation or 
administration in the immediate vicinity. This would give 
foreign affairs, commerce, questions of peace or w^ar, the 
establishment and regulation of currency, naturalization, copy- 
rights, patents, bankruptcies, and other miscellaneons powers 
of a similar character, to the general government. It would 
leave to the local authorities matters of police, inspections, the 
maintenance of roads, the preservation of health, taxation 
and the administration of finances for local purposes, the ad- 
ministration of schools, and similar matters. 

Between these two classes of powers would lie a mass of 
subjects capable of either general or local regulation. To 
this class belong the laws of the domestic relations, of prop- 
erty — including the forms of property, powers of owners, and 
methods of transfer — the larger part of the criminal law. 
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legislation on education, quarantine, and other matters of similar 
nature. The principle at the basis of local self-government 
would permit many of these matters to be committed to the 
general government. The laws of property for example, are of 
such a technical character, that legislation respecting them is 
generally the work of specialists, and little vitality or energy 
is imparted to local governments by committing the control of 
such subjects to local legislatures. In England, they are the 
result of the work of committees composed largely of lawyers, 
and the same is true in our state legislatures. It is 
impossible to doubt that if legislation on these subjects had 
been committed to Congress, our system of property laws 
would, as a rule, be better than they are at present ; uniformity 
would have been secured, and much of the friction arising 
from the conflict of state laws would have been prevented. Nor 
would the withdrawal of the control over legislation pertaining 
to property from the states, have deprived them of any of that 
vitality conferred by a diffusion of power amongst local 
authorities. 

The true principle of local self-government was not only 
not consulted in the partition of powers, but it was also 
to a large extent ignored in the subsequent discussion of the 
states-rights question. The question, as we have seen, became 
one of interpretation and history, and so little a question of 
principles and policies as to make the literature of the subject 
singularly barren and repulsive. Each party assumed its 
fundamental tenet, held to it as almost an article of religious 
faith, and never deigned to concede that it needed any vindi- 
cation on principle. There was no better way to pose most 
advocates of states-rights than to ask them why states-rights 
were better than centralization. Their thinking did not go 
that deep into the matter. 

Another result of this failure to discuss the matter on prin- 
ciple was that states-rights became confused with local self- 
government; and we witness the remarkable spectacle of 
tVirginia, the. champion of states-rights, with less real local 
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self-government than Massachusetts, the cliampion of the 
national view. It seems to have occurred to few that the con- 
centration of power at Richmond might be as fatal to the 
vitality of the state as a concentration of power at Washington. 

The theory of checks and balances came from Montesquieu, 
whose views were adopted and popularized by Blackstone. 
Montesquieu thought he had discovered the perfection of an ad- 
justment in the British Constitution. There he found what he 
supposed to be to a system of checks and balances ; the powers 
were distributed, according to their nature as legislative, exec- 
utive and judicial, amongst three depositaries; each was able to 
protect itself against the others. The classes of society were 
also balanced against one another in the bi-chamber organiza- 
tion of parliament. The diffusion of limited powers of legis- 
lation and administration over the country amongst the shires 
and towns, prevented the encroachment of the central power. 
At this point it touched the theory of local self-government. 
This elaborate and nice contrivance made a sort of e(|uilibrium ; 
and, this equilibrium being preserved, liberty and progress 
were reasonably safe. 

The theory was over-mechanical. It involved the absurdity 
that a constitutional contrivance could preserve society ; that 
men, the inheritors of a strong traditional love of liberty and 
sense of law, disciplined in a long experience, could not be 
tnisted to hold what they had won. The equilibrium was so 
unstable, and was the resultant of so many forces, as to give 
little hope of being preserved, and no very cheerful view of 
the future of government. The whole theory was an after- 
thought. Montesquieu believe<l the English Government to 
be the best, and this theory was his view of what that govern- 
ment was. 

That constitution was tlie result of the fermentation of con- 
tending classes ; some fortified behind i)rivileges, and some not. 
The most aggressive and vital force was the House of Com- 
mons, the exponent of public opinion. It has overshadowed 
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the whole constitution, and England is now governed by the 
ministry, which is practically a committee of the House of 
Commons. The theory of checks and balances is no longer 
tenable. And vet it and the frame of the British Constitution 
base<l, as it was thought, on it, untjuestionably had great effect 
on the stnictural parts of our constitution. To this we owe 
the fact that Congress is a less prompt and direct exponent of 
popular will than the British Parliament, and a less efficient 
organization for the conduct of public business. The theory, 
however, had little effect on the partition of the functional 
powers of government. 

The theory of equilibrated adjustments between state and 
nation is based on the analogy between centrifugal and cen- 
tripetal forces, and the necessity of their balance in oixler to 
preserve a true orbital movement. This is elaborately dis- 
cussed in the Federalist. It propounded the doctrine that the 
federal government, if too much power was committed to it, 
would destroy the states and lead to monarchy and absolutism. 
But if too much power was left to the states, they would drift 
from their moorings, and anarchy would result. It was sup- 
posed to be established by the histoiy of ancient and medieval 
confederations. The rewritten history of federal governments, 
however, shows deeper causes for their disruption than any 
mere want of balance between central and confederated gov- 
ernments. This theory had little to do with the partition of 
powers made by the constitution, but did yeoman's service in 
procuring its ratification, and haa always been popular. One 
of the few comparisons which seems never to be forgotten by 
the orator, or to pall on the popular taste, is that which likens 
the Union to the solar svstem. 

Turning from these theories, only one of which can now be 
deemed sound, it may be well to inquire how far the partition 
of powers made by the constitution is consonant with modern 
views of government. 

The real governing force at this time in most civilized coun- 
tries is public opinion, or the national will. There never was 
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a government, except, perhaps, in the brief vagarita or 
insanities of absolute rulers, whose policy was not largely in- 
fluenced by a body of opinion. It might be the opinion of a 
coterie of favorites or courtiers, or of a privileged class, but it 
was the opinion of some class, larger or smaller. 

In England the fortunes of race and situation had constantly 
enlarged the class whose opinions affected the government, had 
furnished the means for a more definite expression of this 
opinion, and guarantees that it should influence or determine 
the governmental polity. This peculiar history had given rise 
to the peculiar form of her constitution ; and that form was 
inevitably destined to sufier such modifications as would enable 
it to give expression to a larger and larger public opinion, with 
better and better means of ascertaining and registering it. 
On the continent of Europe public opinion has become more 
and more a cogent factor in government, and has, by its sheer 
force, done more in fifty years to liberalize government than 
all the blood of all the martyrs to liberty. 

The potency of this force, however, was not appreciated one 
hundred years ago. It was the fashion of the times to 
attribute the failure of precedent republics to democratic ex- 
cesses. Some of the members of the constitutional convention 
were outspoken in their opposition to popular elections ; and 
this sentiment, strange to say, was especially strong amongst 
the New England members. The prevalent conception of 
popular opinion wjis that it was aggressive, revolutionary, un- 
reasoning, passionate, fickle, and a breeder of mob violence. 
We are not surprised, therefore, to find that the constitution 
was framed in part to delay, mature, chasten, and check this 
national will. When we consider that all branches of the 
government were more or less directly representa,tive of the 
national will, we can see that this was an attempt to check the 
national will by itself — and not always its first thoughts by its 
second. The whole scheme involved the same kind of ab- 
surdity as a man's attempting to lift himself by his boot-straps. 
What has been the result ? The national will being determined 



RICHARD M. VENABLB. 257 

to express itself through the government, first sought the 
removal of the obstacles which the constitution had placed 
in the way of its direct expression. The electoral college 
soon became an empty form ; and the election of senators by 
state legislatures is fast becoming a form, for many members 
of the legislatures are pledged beforehand to vote for designated 
persons. The almost universal attempt of representatives to 
vote in accordance with the wishes of their constituents has 
rendered obsolete the question, once much mooted, as to the 
duty of obeying the instruction of constituents. 

The partition of powers, however, having been made on the 
line dictated by the general judgment, there was down to 
1861, few or no occasions on which the national will in express- 
ing itself disregarded the division of powers made by the con- 
stitution. The purchase of Louisiana; the Embargo Act; 
the protective tariff, may by some be considered such occasions. 
When the war came, however, it acted without the least 
regard to that partition, and left the courts to reconcile its 
action to the constitution, with what success we have already 
seen. It acted, too, through that branch of the government 
which could act most promptly, or which best effected its pur- 
poses. The acts of the President of questionable constitution- 
ality were more numerous than those of Congress. The 
lesson of our history is that in time of quiet and peace, consti- 
tutional restraints may qualify, or to some extent control or 
check the national will in matters of minor importance, or on 
which it is not united or earnest ; but in times of war, or 
excitement, or when the nation is aroused to determined action, 
it will act through the national government without much 
regard to constitutional distinctions. Some of the bulwarks 
of the constitution were built to face in the wrong direction. 
Those intended to guard against monarchy were protections 
against a moribund institution ; those built against popular 
rule, have, like the electoral college, become empty forms or 
obstructions which are tossed out of the way in emergencies. 

Nor has this national will proved the terrible thing it 

17 
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was thought to be. Many causes wliich came into full play 
after the establishment of the constitution have contributed 
to give sobriety, conservatism, soundness, steadiness, breadth, 
and liberality, to the popular judgment. Education, fuller in- 
formation on public questions, increased capacity to judge of 
what is true, greater self control, more general and frequent 
commercial and social intercourse, are some of these. It has 
now become the best governing agency the world has ever 
known, but not ideally perfect. 

This public opinion is not the opinion of theorists, or philoso- 
phers, or social reformers, but the opinion of plain people — those 
who stand in the ranks and pay with their bodies when their 
country calls. In the main it is conservative, because in the main 
satisfied ; progressive, when and where dissatisfied ; springing 
from wants and from the general mass, and not from any 
class, or from a desire to reform or to conform to ideals or 
logical symmetry ; not formed by the public press or general 
discussion, but largely moulded or influenced by them, and in- 
debted to them for its facts ; largely dominated by preconcep- 
tions and party affiliations, but capable of an enterprise 
adequate to new exigencies, and responding to these exigencies 
with an energy unparalled in the history of the world ; not 
prompt or immediately wise in the selection of remedies, but 
persistent to find the remedy which will remove the abuse ; 
very slow to conjecture future evils or crises, and more slow to 
])rovide against them, but adequate to great exigencies when 
the evil comes ; single-minded, and unable to devote itself to 
jnany questions at the same time ; very tolerant, quick to for- 
get and forgive, and cruel only in the indulgence of ridicule ; 
conservative, practical, enterprising, or patient, as needed ; 
floundering and persistent; wiser than any man or set of men. 

The same causes which have tended to the creation of a 
national public opinion with definite characteristics, have 
tended to make it comprehend more subjects, and tends to make 
it look to the federal government as the means for accomplish- 
ing its purposes. This was not apparent merely during the war 
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and the period of reconstruction. It had commenced before 
the war. It is the natural and inevitable drift of things. It 
was greatly stimulated by the success of the movement for the 
abolition of slavery. People are more and more disposed to 
look to the national government. We have in the United 
States now reformers who wish to improve the condition of the 
farmer, to elevate and ameliorate the condition of labor ; who 
wish to regulate transportation and restrain monopolists ; 
persons who wish to protect lands from overflow by an ex- 
tensive system of levees, and who desire improved health 
regulations ; educational reformers, temperance reformers, and 
socialists. There is nothing whatever in the constitution to 
warrant the national government interfering in many of these 
matters ; and yet all of these persons show more and more 
disposition to look to the general government as the agent for 
the accomplishment of their purposes. 

Congress has already to some extent yielded to this pressure. 
We have at Washington, an agricultural department, a labor 
bureau, and an educational bureau, and have had a national 
board of health. There is even a clamor to make the commis- 
sioner of agriculture a member of the Cabinet. Hardly any- 
thing is more certain in the future than that the general pre- 
valence of a pestilence over any large section of this country 
would result in general regulations by Congress on the subjects 
of quarantine and health ; and yet, such matters have hereto- 
fore been confessedly within the exclusive control of the states, 
and it would be hard to point to any clause or section in the 
constitution which would sustain such legislation. 

I see no occasion for making ourselves unhappy over this 
state of things, more than I do for mourning over evolution. 
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The DiBtinction between Legislative and Judicial Functions, 

The business of legislation is to make general provision for 
the public good. That of judicial tribunals, to make specific 
settlement of private disputes. 

One establishes laws for the guidance of future actions, and 
is prospective. The other applies established laws to past 
actions, and is retrospective in its operation. 

It is a settled principle, that legislatures cannot enact retro- 
spective laws. 

The action of legislatures is initiated by the acting body 
itself. Courts can only act as they are called upon by inter- 
ested parties, that is to say, by the commencement of suits. 
The knowledge of facts upon which legislative action is based, 
exists, for the most part, in the minds of the members, and 
they depend very little upon facts specially communicated by 
evidence. To secure this knowledge, provision is made by the 
organic laws of this country, that members of legislative 
bodies shall be selected from all the different localities in the 
jurisdiction, and they are expected to embrace within their 
members men engaged in all the kinds of business carried on 
in the community. Thus they become in theory and in fact 
representative men, embracing in their aggregate representa- 
tives of all the localities, and most of the business interests to 
be affected by their action. 

On the other hand, courts can only act upon knowledge of 
facts communicated upon the trial by evidence. Previous 
knowledge of the facts in question, while it is the best qualifi- 
cation for a legislator, is an absolute disqualification for a 
juror, and, to say the least, an embarassment to a judge. 

(2Q1) 
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The^ members of legislatures are always interested in the 
results of their action ; they have always the general interest 
of citizens, and they have usually large sharings in tho 
peculiar interests of which they are the representatives. 

In judicial tribunals, however, perfect freedom from interest 
is essential to every member. It is most satisfactory to note, 
that in the courts of this country this freedom from personal 
interest is, with rarest excei)tions, religiously observed. 

Again, the essential idea of representation implies that tho 
representatives themselves be men of practical experience, or 
experts in ordinary business ; and it is deemed that experts in 
business, with theoretical knowledge of legislation, are better 
conservators of business interests than experts in legislation 
with only theoretical knowledge of business. 

This characteristic is somewhat modified by the practice of 
dividing legislatures into two bodies, of which one, smaller in 
number and having longer terms of service, is expected to em- 
body greater experience in legislation, and on that account to 
be more capable of revising and perfecting the work of the 
more popular branch. The functions of these senates are, 
however, frequently curtailed by prohibiting them from origin- 
ating legislation of certain character, such as appropriations 
of public funds, matters which are relegated to the more purely 
representative bodies. 

To further obviate the want of legislative experience of ri^ 
presentative men, it is sometimes the practice to give place in 
legislative assemblies to some representative of the executive 
department, or to a cabinet officer, who is supposed to be more 
of an expert in making laws, and so a kind of executive direc- 
tion is given to legislative affairs. This is the practice in 
monarchies or governments where the executive department is 
accorded a superiority over the other departments. This, 
however, is not permitted with us. We insist on the absolute 
independence and co-ordination of all departments of 
government. 

On the other hand, it is indispensable that at least tht% 
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judges of a court be experts in the very business of trying 
causes, or, in the quaint language of some of our statutes, 
"learned in the law." Whether it is best that issues of fact 
be determined by expert judges, or non-expert jurors, is a 
<luestion about which men have disputed as long as we can re- 
member, and will continue to dispute long after we are gone. 
A tribunal composed wholly of non-experts, or whose judge is 
not'" learned in the law," is most unsatisfactory. 

Again, the duration of legislative sessions is limited, and 
their functions cease with their adjournment. Their business 
is multifarious, and it always happens, that at the close of 
every session, great masses of business are disposed of without 
adequate consideration. 

Judicial proceedings are not so limited. Courts proceed 
with business in its order, completing one trial before com- 
mencing another ; and, while pressure of business often causes 
delay, we have but little to complain of in the determination 
of suits without adequate examination and consideration. 

Another, and perhaps the most important distinction, is 
found in the results of legislative and judicial action. Courts 
always, by their determination, take from one litigant the full 
measure of what they confer on the other. They give to the 
successful party a benefit, and impose on the other party a 
corresponding burden. 

The theory of legislation is, that it grants no special bene- 
fits and imposes no peculiar burdens. Their action being to 
promote the public good, every citizen is supposed to have an 
equal share of the benefits, while the burdens of government 
are borne by taxes equally or equitably assessed on the whole 
community. This is, however, only theory. The practice is 
widely different, and as business relations enlarge atid expand, 
this departure becomes wider and wider. In practice, it is in- 
evitable that general provisions for public good will unequally 
affect different interests. These differences may be between 
different sections of country and different classes of interests, 
and their solution depends upon considerations between different 
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portions of the public, without being narrowed to any in- 
dividual ; and so the discussion is that of one general interest 
against another, and the issues are still purely legislative or 
political. But these departures go farther. It often happens 
that legislation for the general good peculiarly affects single 
individuals or corporations. Tliis is the case in what is 
termed special legislation. In such legislation there is in- 
volved the question of public good, which is legislative, and 
also that of private right or interest, which is a judicial in- 
quiry. In such cases the contests come to be determined 
mainly by the private interests affected, and the inquiries 
present many more of the elements of a suit, or contest, be- 
tween private parties, than of fair legislation seeking for the 
public good. Other questions come up where the private in- 
terests are such as ought not to control, but are yet, in fact^ 
the moving springs of the contests. In such cases the con- 
testants make use of the cloak of public welfare to serve 
private ends. 

It cannot be denied that, as now constituted, our legislative 
bodies are not adapted to the proper determination of private 
contests. They have none of the elements essential to a 
judicial determination. The members are not impartial os 
judges, nor unprejudiced as jurors. Their sessions are so 
occupied with other business, and so limited in duration, as to 
prohibit patient investigation. 

These defects are inherent, and though they may have 
partial remedy, they cannot be obviated. The fict must 
always remain, that the representative man will always act as 
the advocate of the interests he represents, and will not at- 
tempt to pass upon the claims of his constituents with any 
judicial fairness. The legislators of this country are loyal to 
their *' deestricks." This is a shibboleth of American 
patriotism ; to expect them to go back on their constituents is 
precisely the same in practice as to expect us to be unfaiihful 
to our clients. When the judges and jurors in a contest are 
at the same time parties and advocates, the decision is not an 
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inquiry into merits, but a contest of strength and skill of the 
contestants. He who succeeds in carrying through the most 
■of his measures is counted the best legislator. 

It is idle to declaim against the members of our legislatures. 
They are precisely like other men. Were they all displaced, 
those who succeeded would be subject to the same infirmities. 
It would be great presumption to say that we ourselves would 
do better in their places ; and it is very certain that if it were 
certainly known that, as legislators, we would treat the special 
interests or caprices of our constituents with judicial impar- 
tiality, we could never get the suffrages of our '' deestricks.** 

There is doubtless exaggeration in the popular estimate of 
the corruption of legislatures. There are very likely such in- 
stances, but they are exceptional. There is, however, no 
-exaggeration, nor, indeed, a full appreciation of the evils of 
making the parties and advocates the arbiters of private con- 
tests. ^J'o say that a twenty shilling lawsuit should be decided 
by the skill of an attorney, in steering it through the last 
night of a session, would be revolting to all our sense of 
propriety ; but every year interests of large magnitude are 
made to depend upon just such manipulations. 

I do not overlook the fact that it is usual to refer most sub- 
jects of legislation to committees, who are supposed to make 
some quasi-judicial inquiry. If the matter in hand attracts 
no particular notice — that is to say, if it affects no spocijil 
private interests — such investigations are impartial enongli ; 
but if special interests of importance are involved, the hearing 
before committees is only the by-play, or side-show, of the 
real contest. That is carried on in the lobbies and private 
rooms of the members. It is done by co-operation and mutual 
benefit associations. If in the practice of the particular 
assembly any special force is given to the reports of com- 
mittees, the real work of the contest begins before the appoint- 
ment of committees — as early as the caucus which nominates 
the speaker, who appoints the committees, if not, indeed, 
going back to the primaries which selected the members. 
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For relief against these notable evils, various expedients 
have been suggested. These are generally in the nature of 
provisions requiring notice of applications for special legisla- 
tion, and tlie hearing and discussion of the application before 
some kind of committees or tribunals, to take testimony and 
report recommendations. In regard to these, it may be said 
that they are satisfactory and successful, just so far as they 
recognize and secure the elements of judicial inquiry and no 
further. If they leave the selection of the committee, or other 
trier, to the usual processes of legislative appointment, there 
is trouble in the outset. If, after the investigation, the de- 
termination is subject to be overruled by the legislative body, 
the decision comes back to the condition it would have been 
in had there been no reference. A judicial inquiry is fdle, 
unless it decides something. If the decrees of our courts 
were subject to reversal at the hustings, we should have little 
confidence in the administration of justice. 

The defect of these measures is, that while they start in the 
right direction, they do not go far enough. To make refer- 
ence of private contest is well ; it is better, however, to refer 
such contest to a tribunal, than to a committee. It is neither 
necessary nor desirable, that the tribunal, to decide a particu- 
lar contest, be appointed by an officer, whose own election 
comes from the parties to the contest. It is neither necessary 
nor desirable, that the membership of that tribunal be re- 
stricted to partisans in the contest, or to the members of the 
body which will, sooner or later, take sides. 

If a reference is made to a proper tribunal, and a fair trial 
of the contest is secured, the decision should not be subject to 
reversal by any of the peculiar processes of legislation. It 
would be idle to have a trial and a right decision, and then 
have the right decision reversed. The desirable results to be 
secured by such references are, that a fair trial be had by im- 
partial triers, whose determination shall be final. When by 
any means these results are secured, there is nothing left of 
special legislation, for the contests are settled on principles 
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which control judicial action. If such results are practicable, 
they are certainly desirable, for it is undeniable that the 
present processes of legislation, in deciding private contests, 
are unsatisfactory, and their tendency demoralizing. 

The distinction between general and special legislation is 
well illustrated in the matter of granting corporate franchises, 
and the instance of a charter to operate a ferry over the public 
waters of a new state may be as good as any other. In such 
case, the grantee of the charter acquires for the time being, a 
practical monopoly of the business in question, at the point 
named, and undoubtedly, his establishment of the enterprise, 
at a time when there was a public necessity, and his remuner- 
ation was doubtful, might give him some equitable claim for 
the continuance of his exclusive franchise, until he had re- 
ceived compensation for the risk he had assumed, in starting 
the new enterprise. When, however, the growth of business 
becomes such as to require further accommodation of the same 
kind in the immediate vicinity, and another charter is called 
for, there comes up at once a conflict of interest, between the 
holder of the old franchise, and the applicant for the new. 
The interests of the first grantee will be seriously affected by 
the new grant, for he must divide his custom, and his monopoly 
is interfered with. Just in proportion as his franchise is 
profitable, or what amounts to the same thing, in proportion as 
his monopoly is oppressive to the public, his interest is to 
oppose the new grant. When such new grant becomes the 
subject of special legislation, there come up for consideration 
the mixed questions of legislative and judicial character. The 
legislative questions will be to determine the terms and con- 
ditions of the new franchise between the public and the new 
grantee, and further to establish an equitable rule or law, de- 
fining as between the grantee of the first franchise, and the 
applicant for the new one, the measure of compensation by 
way of exclusive franchise, to which the original grantee is 
fairly entitled for the risk of his venture, and the judicial 
question is to determine whether the facts of the given case^ 
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come within the rules so established. It is worthy of notice 
that the establishment of that particular rule is essentially the 
enactment of a retrospective law, with the further peculiarity 
that it only applies to the one instance, in both which respects 
it is in conflict with well settled principles. In the case of a 
country ferry, where the interests involved are but trifling, it 
would not be likely that many members of the legislature 
would be interested in the result. The majority might act 
impartially, and the decision might be satisfactory. But if* 
instead of an insignificant ferry, we take the case of a great 
line of railway, traversing the whole state, involving millions 
of capital, and commanding among its employees and counsel 
the best talent both within and without the state; we get a 
contest which is sure to array the whole legislature on one side 
or the other as partisans, and is open to all the objections wo 
have noted. 

In all special legislation, the same substantial elements are 
found. There are always considerations of public interest, 
and rules to bo established to promote the public good, and 
then to these are to be applied the special facts developed in 
each instance. The difficulty is, that where the rules to pro- 
tect the public interest are not prescribed before the special 
case comes up, the private interests will prove so strong as to 
overcome the public interests, and the public will suffer. Pro- 
vision for the public good is better made in the abstract and in 
general terms, than with special reference to individual in- 
stances. In other words, laws are more impartial and fair, 
when they are enacted for prospective operation, than when 
they are retrospective, or made to apply to existing cases. I 
know indeed tliat it may be said that where laws are framed 
with special reference to a present and known emergency, they 
can be made more applicable and effective. So they might, if 
the law-makers were always impartial and infallible. The 
trouble is, that men are not impartial, nor are they infallible, 
and experience has showji that they are more apt to fail for 
want of impartiality, than for want of capacity to so frame 



REUBEN C. BENTON. 26^ 

general laws as to make them applicable to special cases, a& 
they come. 

So too, it may be imagined that some oriental Caliph, like 
the mythical Haroun-Al-Raschid, combining within himself tlie 
powers of both law-maker and judge, could do more exact 
justice by making the law and applying it at the same time, 
but as a rule, the Caliphs of Bagdad were not so satisfactory 
as have been the courts of Westminster Hall. 

The best remedy for the evils of special legislation, is to 
abolish it entirely. It is not by this intended that the legis* 
lature should, in the least, abdicate any legislative function. 
These should be performed in their normal way, that is to say, 
by the enactment of laws general in their application, and 
prospective in their operation, to cover such special contingen- 
cies as may arise. These provisions should be made to secure 
the public interests, and when so made without special applica- 
tion to any given instance, and they are in no sense retrospec- 
tive, they will be found to be fair, and their discussion will 
awaken no great contest. When this is done, the legislative 
function is performed. What will then be left of any special 
contest in legislation, may be relegated to courts, where it 
properly belongs. In this way the two kinds of inquiries 
involved, may be separated and eliminated from each other. 

To accomplish this effectually it is probable that change in 
the organic laws of many states may be desirable, though 
perhaps not indispensable. The legislature can enact general 
laws without being deprived of the power to make special 
enactments. Still, in practice, it would doubtless be found 
easier to obey a clause of the constitution prohibiting special 
legislation of designated kinds, than to resist the blandishments 
of interested parties, asking to become exceptional instances. 

While this doing away with special legislation is a new 
departure from the practices that prevailed when some of us 
were young, it is no experiment. The constitutions of several 
states contain very general prohibition of such legislation, 
an<l many others have restrictions less sweeping. Without 
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constitutional amendments, the practice of many states has been 
to very largely substitute general for special legislation. For 
one, I have yet to learn that these new departures have produced 
unsatisfactory results. Very few states manifest any desire 
to return to the old methods. We should hardly, any of us, 
want to see every application for a new railway subjected to 
running the gauntlet of getting a special charter from the 
legislature. In the newer states, such restrictions would be a 
serious hindrance to their growth and prosperity. The item 
of parliamentary expenses as quoted for English railways, 
would be altogether too heavy a burden for a new country. 

It is true that by those general laws there is little or no pro- 
vision for preserving the monopolies held by the previous 
grantees of public franchise. This is more the policy of the law 
than a necessary result of doing away with special legislation. 
If any such restrictions are just and necessary, they can be 
provided for by general laws. The necessity for such provi- 
sions has not yet become very obvious. Whether in considera- 
tion of the risks of undertaking doubtful enterprises, the 
parties so undertaking them ought to have protection by way 
of continued exclusive franchise, or whether the natural laws 
of competition in business may not be sufficient for all pur- 
poses, are questions of public policy not within our present 
discussion. This may be said, however, that so far as heard 
from, the evils from improvident special grants of exclusive 
franchises, such as those of street railways and gas companies, 
appear to have been much greater than any ill results that 
have yet come from general legislation leaving such franchises 
free to all who will comply with the prescribed requirements. 

The objection, that were special legislation done away with 
interested parties would secure their special private purposes 
under the guise of general legislation, is hardly sustained by 
the experience of most states. Such instances are not unheard 
of but they are rare and their effects transient. If the end 
sought is a good one no harm is done ; if it is a sinister pur- 
pose there is no reason why it will not be pursued in the same 
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manner under any improved system of special legislation. If 
special legislation can be so improved as to prevent the accom- 
plishment of sinister results, then those sinister ends would be 
sought elsewhere, and the objections would apply equally to 
any improvement. It would amount to simply this, that if 
persons were prevented from accomplishing sinister purposes 
by special legislation, they would seek them covertly in general 
legislation, and the argument would be, that because we could 
not cure all the evils we now suflFer, we ought not to remove 
any of those we can reach. 

It is to be borne in mind that it is not proposed that legisla- 
tures should abdicate any of their appropriate functions, much 
less that they should delegate any such to courts. By the uni- 
versal principles of constitutional law, it is now, and should 
always be, ordained that no legislative function should be dele- 
gated, except to a body, having legislative character, and 
receiving its sanctions directly from the people, and it is 
equally certain that courts should always keep within their 
proper spheres. Were courts to undertake to pass upon politi- 
cal questions, they would very soon lose the confidence they 
now enjoy. The reason why our tribunals are so universally 
respected in comparison with our legislative bodies is not 
essentially in the character of their members, for the great 
majority of our best judges, have themselves been members, 
of legislative bodies, but it is largely due to the certainty of 
the processes by which courts obtain their results. 

We have seen that an essential distinction of legislation is, 
that it is prospective — a, provmon for the future. That is and 
must be essentially conjectural and speculative. No man can 
know with certainty what the future will develop, and pro- 
vision for it can only be made upon conjecture. On the other 
hand the action of courts is had upon facts certainly developed 
in present or past action. To provide well for the future in 
general terms can best be done by the united action of many 
and different minds, in order that the intelligence of the many 
may embrace considerations which would not occur to the 
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single mind. To weigh well the facts of any specific trans- 
action requires only the capacity to appreciate and remember 
the elements of that transaction, and this can be done as well, 
and often better, by one than by many minds. 

What is here proposed is only that we eliminate from legis- 
lation those questions which are essentially judicial in their 
nature — that is to say, the conflict of private interests as 
affecting existing rights ; and that is to be done by providing 
laws in the abstract and beforehand, which are to define what 
the public good requires respecting these private contests, and 
leave to courts the application of such general laws to the 
settlement of whatever private contests may be left, but re- 
ferring to them no legislative nor political question. Whether 
a given question is a political or judicial inquiry, is not 
always determined by the nature of the subject of inquiry, but 
often upon the particular application of the results of the in- 
quiry. It is peculiarly a legislative matter to inquire con- 
cerning the public good, or public policy, and it is exclusively 
their province to make provisions, or laws, to promote the 
public interests. But courts may, and very often do, make 
inquiry in respect to public interest. It has long been within 
their undoubted prerogatives to declare certain actions or con- 
tracts illegal, as against public policy, when such questions 
are brought before them between litigant parties. So, too, in 
contests between individuals and inferior municipalities, 
charged with the duty of incurring certain burdens for the 
public good, it has been for many years a recognized function 
of the courts that the public good may demand the assumption 
of the proper duty — as, for instance, that the public good re- 
(juired that the municipality open a street, build a bridge, or 
remove obstructions from navigable waters. Such jurisdiction 
has been given without a question by statutes, and has been 
assumed by our highest tribunals. In some instances ques- 
tion was made upon what terms private parties could have 
standing in court to invoke that jurisdiction, and sometimes 
those considerations are defined by statute ; but in all those 
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instances there was exercised a jurisdiction to declare what the 
public interests demanded in a given case. 

So, too, a court, when so authorized by proper legislation, 
in a contest between a landowner and a party authorized to 
take private property for public use, may decide whether the 
proposed use is public or private ; and may undoubtedly go 
further, and from all public interests involved, and upon 
weighing the public injuries against the public benefits, de- 
termine whether the public so require the prosecution of the 
proposed enterprise as to justify the taking of the property 
against the will of the owner. 

They may not make decrees on the basis of what they an- 
ticipate will tend to promote public interests, nor may they 
assert their own opinion of what the public interests may re- 
quire against the judgment of the legislature. Their inquiry 
into questions of public good is only an incidental inquiry. 
That is a subject naturally and peculiarly within the juris- 
diction of the legislature, and the only province of courts in 
such matters is in the exposition and application of legislative 
enactments. Nor can courts, even under express terms of 
legislation, have authority to decree that the public good re- 
quires the creation of municipal corporations, or the perform- 
ance of any other similar act. Their only function in such 
cases is to determine whether the facts of a given case come 
within the requirements of laws made by proper authority. 
They can apply the law, but not make it. 

While it is believed that the new departures by which 
private contests are largely removed from legislative action, do 
and will remove very many evils, it cannot be claimed that 
these will work a cure for all the evils of legislation. There 
is no such thing as a single specific to cure all the ills of 
humanity. There are many subjects of general legislation 
that specially affect private interests, but of which courts can 
take no jurisdiction. To give courts jurisdiction there must 
be parties with distinct conflicting interests, and a present 
existing subject matter to be awarded to one or the other. 

18 
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This excludes many difficult subjects of legislation. Private 
interests are seriously affected by all legislation for the levy of 
taxes in every form, and by all tariff legislation. In settling 
these questions courts can render no assistance. 

Another subject of legislation presents great difficulties and 
threatens to become a source of great embarrassment. It has 
been decided that individuals or corporations, doing business 
in which the public has large interest, are subject to legislative 
control, and that it is within the power of legislation to 
estiiblish the rates of compensation they may receive for the 
services they perform. Whether we like it or not, this is the 
law. To the extent at least of binding such corporations as 
have received public franchises on account of the public 
nature of the services they render, there is no reasonable pros- 
pect of reversal. This presents an anomalous and exceedirjgly 
difficult subject of legislation. The problem is to fix a tariff 
of rates that will give just, and not excessive, compensation 
for the services to be performed. 

If the question was to fix a quantum meruit for services 
already done, it would be a judicial question. This fair com- 
pensation depends upon the peculiar circumstances of each 
case. What would be just for one corporation would be inade- 
quate for another and excessive for a third. No general rates 
can be established. A maximum rate that wouM cripple a 
frontier railroad, would be exorbitant for a trunk line. There 
must be a specific rate prescribed for e«eh individual. In that 
respect the inquiry has many features of a judicial investiga- 
tion, but it is not judicial, and cannot be properly relegated 
to any such forum. A court may properly detennine what a 
past service was worth or what it is worth now ; it cannot 
decide what it will be worth to-morrow or next year. A court 
may settle a dispute between parties within its jurisdiction, but 
it cannot determine the rights of parties not in court. The 
most a court could do would be to determine whether any given 
rate was reasonable or not, when made. .Such decision could 
not control other charges made under different circumstances. 
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To leave to any aggrieved pSirty to appeal to a court against 
any specific charge would be a practical denial of justice, 
for the single item would not be worth the expense of the 
contest, and no individual could afford to make fight for the 
benefit of the public. If there was a monopoly so oppressive 
as to need the interference of courts, it could, and very likely 
would make the proceedings so burdensome as to wear out 
all contestants. 

On the other hand the establishment of tariffs by legisla- 
lation is open to very grave objections. There can be in that 
way no impartial decision. The great majority of every legis- 
lature will always be composed of those who are directly 
interested in making rates as low as possible. The Supreme 
Court has said that if one is dissatisfied with such legislation 
the proper appeal is to another legislature. That is as much 
as to say, an appeal from one set of representatives of the 
adverse party to another equally biased. The difficulty is 
greater when we consider that experience has shown that men 
are usually less impartial when they act as representatives of 
others, than when they act for themselves. Such legislation 
must then be in the nature of a contest between different in- 
terests, in which it is usually found that numbers are on one 
side, and skill on the other. When strength is long baffled by 
skill it is apt to become uneasy and sometimes destructive. 

A reference to a commission of experts to establish such 
rates would have many advantages but would also be subject 
to very grave objections. Such a commission would act largely 
upon the previous knowledge of its members, and in that 
respect its action would be in the nature of legislative action. 
Such previous knowledge would be beneficial in making pro- 
vision for future contingencies. To make the report of such 
commission conclusive would bring about a delegation of legis- 
lative power which is not now warranted by organic law, and 
could hardly be -tolerated in any constitutional amendment. 
To make that decision subject to reversal by the legislature 
would be to bring the contest back to the very condition sought 
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to be avoided. It is not the province of this paper to under- 
take to point out the proper remedies for such evils but simply 
to advert to the application of the principles we have been 
considering. 

The original idea of sovereignty was embodied in that of a 
king who exercised all the functions of government, making 
law, applying it, and executing as well. That gave place to 
other crude ideas of a parliament which should be omnipotent 
and subject to no control. The developments of enlightened 
experience have shown that parliaments or legislatures should 
also be regulated and controlled by law, and that the function 
of making laws should be kept distinct from that of deciding 
contests or applying law, hence we have express provisions in 
the constitutions of many states prohibiting the departments of 
government from encroaching upon the functions of others. 
This separation and coordination of the diiferent departments 
of government is the improvement which republicanism is now 
making upon the principles of government. It is the contribu- 
tion of our day to constitutional law. While these distinctiona 
are not yet fully developed, even in theory, and less in prac- 
tice, we may be sure that in that direction we shall find most 
hope for substantial progress. 
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Car Trust Securities. 

The subject of that class of railroad investments popularly 
Icnown as " Car Trust Securities," has become very important 
both to the legal profession and to the business world. The 
amount of money invested in them at the present time is prob- 
ably not less than forty millions of dollars. A single railroad 
<5ompany, the Pennsylvania, has now outstanding nearly eight 
millions of dollars in car trusts, and during the last eleven 
years has procured more than thirty thousand cars under con- 
tracts of this sort, costing nearly sixteen millions of dollars. 
A very large amount of car trust investments are now in 
active litigation in connection with the numerous railroads 
that have recently gone into the hands of receivers, but, so 
far as is known, no writer has treated the subject, and there 
are but few cases in which the new legal questions involved 
have been adjudicated. This latter fact is perhaps partly due 
to the fact referred to in the opinion of the Supreme Court of 
the United States, in Fosdick vs, Schall, that railroad litigations 
are more commonly made a matter of compromise and ad- 
justment between the parties interested and are seldom fought 
out to an end. 

The earliest instance of a car trust of the kind now com- 
monly found was one created by the Lehigh Coal and Naviga- 
tion Company of Pennsylvania in 1868, known as the " Rail- 
road Car Trust of Philadelphia." The idea originated in 
the mind of the president of the company, Mr. Edward 
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W. Clark, and its legal details were worked out by the late 
Charles Gibbons, of the Philadelphia bar.* 

There were serious legal difficulties in the way. Under the 
decisions in Pennsylvania, which held the retention of title in 
the vendor under a conditional sale of a chattel to be invalid as 
against third parties, the contract could not safely be drawn in 
the form of a conditional sale, and the draftsman was therefore 
obliged to base the contract upon the idea of a bailment with 
an option in the vendee to purchase the cars at the termination 
of the contract, following, to a certain extent, the case of the 
Lehigh Coal and Navigation Company vs. Field, 8 Watts and 
Sergeant, 232. In that case, a boatman in the employ of the 
Navigation Company agreed to purchase a canal boat, and to 
pay for it in installments, but the boat was to remain the 
property of the company till pai<l for; the boatman continued 
to act as the servant of the company, though in possession of 
the boat, which he operated on the line of the company's 
canal. It was held that the title to the boat was both 
ostensibly and really in the company, and that it was not sub- 
ject to levy by the execution creditors of the vendee. It 
may be added, that while the retention of tiile in the vendor 
under a conditional sale has always been held invalid as 
to third parties in Pennsylvania, yet contracts in the 
nature of a bailment, with an option in the bailee to pur- 
chase at the termination of the contract, have always been 
upheld, even though the so-called hire was in reality the 
payment of the purchase-money by installments. 

The '^ Railroad Car Trust of Philadelphia*' proved successful 
in a business point of view, and its plan was followed by other 
railroad companies in Pennsylvania. In other states numerous 
rolling stock contracts were afterwards entered into in 
substantially the same form, even though drawn up in juris- 
dictions where conditional sales were valid and the more 
appropriate medium of a conditional sale might have been 
employed with entire safety and greater propriety. 

* See a nute at the end of this paper. 
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Instances can be found in the books as early as 
1871, arising under contracts by which railroad companies 
obtained rolling stock under agreements for the payment 
of the purchase-money by installments, but these were 
contracts with manufacturers of rolling stock, involving com- 
paratively small anfiounts and not raising some of the more 
important questions that have lately arisen. Still these earlier 
cases are important and wilf be referred to hereafter. 

The interposition of a trustee and the creation of a trust are 
by no means essential features of rolling-stock contracts of 
the kind now under consideration, but they have been resorted 
to as a matter of convenience, in order to enable a larger 
number of investors to become interested in a single contract, 
just as railroad mortgages are usually made to a trustee. This 
practice has, however, given the popular name to the invest- 
ment, and has, no doubt, had much to do with making them 
popular and attractive to investors. 

"Before proceeding to the main topic, a few, perhaps rather 
elementary, remarks may be necessary as to the manner in 
which car trust contracts are usually arranged and negotiated. 

A railroad company in need of rolling stock usually nego- 
tiates with capitalists to form among themselves an association, 
called a " Car Trust Association," or sometimes more briefly, 
a " Car Trust.*' The articles of association fix the amount 
of the capital stock, and provide that those persons who sign 
the articles of association, and any others that may join it, or 
hold certificates of its stock, shall constitute its membership ; 
that neither the death, insolvency or bankruptcy of any stock- 
holder, nor the transfer of shares, nor the admission of new mem- 
bers into the association shall work its dissolution ; that when a 
member ceases to be a stockholder, he ceases to be a member 
of the association, and shall not afterwards be liable on any 
contract, and any person purchasing a share, shall thereby 
become a member of the association ; that only the property 
of the association shall be liable for its debts, and all its 
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contracts shall contain a provision that only its funds and 
property shall be liable for its debts, and that no member of 
the board of managers nor any stockholder shall be so liable, 
personally ; that its entire business shall be transacted and all 
contracts shall be made only by the board of managers, who are 
chosen from the stockholders and named in the articles,* "with a 
provision for filling vacancies in the board, and for removing any 
of its members at a meeting of the stockholders called for 
that purpose ; that upon payment of the stock subscribed, the 
stockholder shall receive a certificate of his ownership ; that 
the rolling stock when built shall be delivered to a trustee 
named in the articles, and that this trustee shall have power to 
contract for the association with (usually) a specified railroad 
company to furnish it with rolling stock upon certain specified 
terms. 

The board of managers of the association then purchase 
the rolling stock, and arrange to furnish it to the railroad 
company through the medium of a trustee. The latter takes 
the legal title to the property, executes the contract with the 
railroad company, receives and holds the company's obliga- 
tion to pay for it, issues certificates to the persons entitled, 
usually in sums of a thousand dollars each, receives the peri- 
odical payments under the contract, and pays the amounts 
of principal and interest due to the certificate holders until 
the rolling stock has been fully paid for, when it becomes the 
property of the railroad company under the terms of the 
contract. 

Formerly it was the practice to pay off the principal of the 
certificates by successive drawings, but now it has become more 



* It Ir not nnU'^niil to name as the members of the Board of Managers, 
directors of tlie rsiilnmd company to which the cars are to he furnished. 
InaHinnch as a " Car Trust" is carried on exclusively by its Managers, and 
a conflict nf interent may nt some time arine between it and the railroad 
company, it might be more for the interest of the former that the Managers 
slum Id not be too closely identified with the interests of the railroad 
company. 
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common to execute the certificates in series with a fixed maturity 
for each, usually running from one to ten years. They are issued 
either with coupons attached, or as registered securities. In 
some instances the railroad company issues and sells its own 
bonds maturing at stated intervals, and the contract under 
which it obtains rolling stock is assigned to a trustee as col- 
lateral security for the payment of these bonds ; the trustee 
receives the payments under the contract, and pays the bonds 
with interest as they mature. Upon default at any time, the 
-entire bonded indebtedness falls due. 

What are termed "equipment companies,'* have also been 
formed and incorporated ; these companies contract directly 
with railroad companies to supply them with rolling stock 
under a car trust contract, and this contract is transferred to 
a trustee as collateral security for the payment of the bonds of 
the equipment company, which are then placed upon the 
market in series, each series representing a specific contract 
with a particular railroad company.* 

*A ** Car TruBt Apsociation " would be conHidered at oominon law to be, 
«trictly speaking, an ordinary partnership, being an association of indi- 
vidualR for gain. Under the usual form of the articles of association a 
member may, at will, ceaf*e to be a member, and any one who chooses may 
become a member by signing the articles, or by the purchase of a certifi- 
cate. Under the language, of the more recent derisions, this would con- 
stitute such an association an unincorporated joint stoclc aswciation, in 
which there is no delectus persona, and the shares are transferable at the will 
of any partner, without the consent of the other partners. (2 Lindley on 
Partnership, by Ewell, 1085.) "Unincorporated companies, with trans- 
ferable shares, are not unlawful at common law." (Pollock on Contracts, 
222.) 

Roberts' Appeal, 92 Pa. St. 407, may be of interest in this connection ; 
in that ca^e the facts were these : Twenty-three ()er8ons formed an ai«ocia- 
tion for the sole purpose of building a certain railroad. Three trustees 
were appointed to carry out this object, and all the properly of the asso- 
ciation was vested in them. Thev afterwards entered into a contract to 
purchase a competing line of railroad, and obtained the approval of 
thirteen of the partners. In proceedings on thiH latter contract against 
•one of these thirteen it was held that the scope of the association was con* 
fined to a single definite purpose, the building of a railroad, and that the 
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As already said, the interposition of a trustee, and the issue 
of certificates of ownership to the persons interested, have 
no necessary connection with the nature and le^al status 
of rolling stock contracts. There have been frequent 
instances in which rolling stock has been sold directly by its 
owners to a railroad company under contracts by which the 
installments of purchase-money are payable directly to the 
vendor, and such contracts will fall within the discussion of 
this paper, though for the more convenient treatment of the 
subject it will be assumed that the more usual form has been 
adopted. 

trustees could not bind ihe coparinernliip b^ a contract to purchase another 
railroad. The consent of thirteen of the partners was not sufficient; unless 
all consented, the partnership was not bound by the contract. 

An analogy to a car tru^^t ai^sociation may be found in the mining 
partnerships that have been recognized in some of the Western state/). 
'* Mining partnerships as distinct ai<80ciation«, with different rights and 
liabilities attaching to their members from those atiachinv to members of 
ordinary trading partnerships, exist in all mining communities; indeed, 
without them, succ&sRful mining would be attended wiih difficulti>8 and 
embarnssments, much greater than at present." Field, J., in Kahn vs. 
Smelling C!o., 102 U. S. 645. Such asi^ociations have been recognized in 
England; /diJ. In these partnerships a member has tlie right to sell his 
interest in the mine at any time, and the purchaser becomes a member of 
the partnernhip, without the consent and even against the wishes of the 
otiier partners; the sale does not dissolve the partnership so as to compel 
a winding up of its affairs. Skillman vs. Lachman, 23 Cal.206; Kahn vs. 
Smelting Co., 102 U. S. 641 ; Bissell vs. Fo8S, 114 U. S. 261. 

They are governed by m:iny of the rules relating to ordinary partner- 
ships, but also by some rules peculiar to themselves. Kahn vs. Smelting 
Co., supra. One of these rules is that the law does not imply any authority 
either in a member of such partnership or its managing agent to bind the 
company or it members by a contract in the name of the compHuy. Skill- 
mnn vs. Lachman, supra. A managing superintendent of such a partner- 
ship cannot bind it except by such contracts as are u.suai and necessary in 
the ordinary prosecution of its work, unless specially authorized. Jooes- 
vs. Cl«rk, 42 Cal. 180. In Charles vs. Eshlf man, 6 Col. 107, it was said 
that ^* the powers of members and manageis of such companies are limited 
to the performance of such acts in ihe name of the partnership as may be 
necessary to the transaction of its business, or which are usual in like 
concerns." The same distinction has been applied to ditch companies for 
the sale of water. McConnell vs. Denver, 35 Cal. 365. 
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A rolling stock contract of the kind now under discussion 
may be viewed as : 

1. A bailment, with an option of purchase in the bailee ; or, 

2. A conditional sale ; or, 

8. As constituting a lien in the nature of a mortgage. 

To decide under which class any given contract comes, it is 
necessary to look at the circumstances surrounding its forma- 
tion as well as its language. The mere language used, while 
it may throw some light on the intention of the parties, is 
certainly not conclusive of the legal nature of the contract. 
As was said in Hervey vs. R. I. Locomotive Works, 93 U. S. 
664 (which was a case of a rolling stock contract), " nor is the 
transaction changed by giving it the form of a lease. In de- 
termining the real character of a contract, courts will always 
look to its purpose, rather than to the name given it by the 
parties." 

ft 

In the majority of instances, rolling stock is purchased by' 
railroad companies in one of the following ways : 

1. The simplest case is the one in which the owner of rolling 
stock contracts with a railroad company, either directly, or 
through the intervention of a trustee, to furnish it to the 
company, payment to be made by installments, and the title to 
remain in the vendor until the contract is fully performed. 

2. Another and very common class of cases is where the 
railroad company enters into preliminary negotiations with a 
builder for the purchase of rolling stock, and then secures the 
co-operation of capitalists, who form a "Car Trust Association." 
The latter then contracts for the rolling stock with the 
builder, and when it is completed makes a contract to 
furnish it to the railroad company, through the medium of a 
trustee. 

3. The railroad company itself contracts with the builder 
of rolling stock, and obtains the requisite funds to pay for it 
from capitalists. The latter form a " Car Trust Association," 
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and appoint a trustee to receive the title to the rolling stock 
from the builder, and to enter into the usual contract with the 
railroad company. 

4. The railroad company builds the rolling stock itself, and 
is placed in funds for that purpose by a "Car Trust Association." 
The rolling stock, when completed, is transferred by the 
company to a trustee who acts for the association and furnishes 
it back to the railroad company under the usual form of car 
trust contract. 

An examination of a large number of different car trust 
contracts shows that the more important provisions of the con- 
tract between the trustee and the railroad company are usually 
these : 

1. That the company shall have the possession and use of the 
rolling stock, and the title to it shall remain in the trustee until 
the fulfillment of the contract. 

2. That it shall make certain periodical payments to the 
trustee by way of purchase-money, together with interest on 
deferred payments, the expenses of the trust, taxes, etc. 

8. That the trustee shall have the right to make an annual 
or other periodical inspection of the property, and that each 
car or locomotive shall be plainly marked or lettered with the 
name of the trust.* 

4. That the company shall keep the property in good repair, 
replacing any cars or locomotives destroyed (or destroyed by 
accident), and shall keep it properly insured. In some in- 
stances it is provided that in case the trustee retakes possession 
the question of damages for cars injured or destroyed shall be 
settled by arbitration. 

* Under some trusts, the name of the railroad company only ii* placed 
on the cars, followed by the word " lessee.*' If practicable, it might be 
more prudent to place on the cars only the name of the car trust, and not 
that of the railroad company. 
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5. That upon payment of the stipulated sums and the per- 
formance of all the covenants, the rolling stock shall ipso facto 
become the property of the company, or else (as it is some- 
times expressed), the company shall have the option of buying 
it for a nominal consideration. 

6. That upon default in the payment of the "rent** (some- 
times, for more than thirty days), or breach of any covenant of 
the contract, the trustee, under the direction of the managers 
of the " Car Trust Association,** may retake the rolling stock 
and dispose of it as the managers may direct ; the railroad 
company thereby forfeiting all interest in the property and in 
the sums already paid,* and becoming liable to pay to the trustee 
the apportioned amount due up to the time at which the cars 
are taken by the trustee, the repossession not to be a bar to 
the recovery of the " rent ** accruing as long as the possession 
remains in the railroad company. 

Another form in which this clause is sometimes expressed is 
this : 

That upon default in the payment of all sums due or breach 
of any covenant, etc., the trustee may retake the property and 
sell it, and apply the proceeds to pay the " rent ** then due, 
with interest, and hold the railroad company responsible for 
any balance of the rent then due, apportioned to the date of the 
sale, the surplus, if any, to be paid to the railroad company ; 
the retaking not to bar the recovery of the rent apportioned 
to the time of the sale. 



*A vendor of a chattel under a conditional sale, upon retaking poFsesnion 
of the property for default in payment of the stipulated price, is not, 
in the absence of agreement, bound to repay the vendee the amounts 
already received from him before default; Latham vs. Sumner, 89 111. 233 ; 
Angier vs. Paper Co., 1 Gray, 621 ; Brown vs. Ilaynes, 52 Me. 578 ; 'Fleck 
vs. Warner, 25 Kans. 492 ; but it has been held, on the contrary, that he 
must account on equitable principles for the amounts received, dt^ducting 
some compensation for the use of the chattel while in the vendee's posses- 
sion, or perhaps, at his option, the interest on the price; Preston vs. Whitney 
23 Mich. 260; and that on a retaking the vendor cannot recover on a note 
given for the purchase-money ; Hine vs. Roberts, 48 Conn. 267. 
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A third form in use is as follows : 

That in case of default, etc., in the payment of the stipu- 
lated sums, or any breach of covenant by the railroad company, 
the trustee may, on the request of the managers, retake the 
property and hold and dispose of it at public or private sale, 
with the approval of the managers, and apply the proceeds to 
the payment of all expenses, etc , and of the " rent ** then due 
or to become, due^ and all sums covenanted to be paid, whether 
due or to become due ; the railroad company to remain liable 
to the trustee for any deficiency on the sale, and the re- 
taking not to be a bar to a recovery. If the sale yields a sur- 
plus, it is to be paid to the railroad company.* 

Under the first of these three provisions the trustee, in case 
of default, becomes the absolute owner of the cars, free from 
all interest or claim on the part of the railroad company, with 
the right to recover the purchase-money apportioned to the 
date of sale, but is under no obligation to sell the property and 
return the surplus proceeds, if any, to the railroad company. 
Under the second provision, the trustee, after selling the rolling 
stock, retains, from the proceeds of the sale, the ** rent " due to 
the date of the sale only^ and hand?) the surplus to the railroad 
company. No provision appears to be made by which the trustee 
may recover the remainder of the price of the rolling stock. 
Under the third provision, the trustee retakes and sells the cars, 
deducts from the proceeds all the installments due and to become 
due under the contract, and returns the surplus, if any, to 
the company, or holds the company liable for any deficiency. 
This latter provision appears to be much the fairest for both 
parties. The first would work great hardship to the railroad 
company where default happened after the property was nearly 
paid for ; while the second seems to afford very little protection 

*If the contract is so worded that the "entire rent to become due" 
incliidefl both the periodical paymeiiis on account of purciiase-monejr as 
well as interest on deferred sums, there should be a cliiu-its providing for a 
rebate of interest on all payments of '* rent" fulling due after tlie sale, so 
that the trufttee may recover only the purchase-money and not interest on 
it which has not really been earned. 
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to the holders of the car trust securities in case of default, the 
proceeds of a sale going to pay only the " rent '* then due and 
no provision being made for future "rent." 

7. That upon the trustee exercising the right of retaking 
the rolling stock upon default under the contract, the com- 
pany will deliver it to the trustee at such reasonable place as 
he may name. In some instances it is provided that on a law* 
ful retaking, the railroad company shall " side-track" the rolling 
stock and hold it as the agent of the car trust or deliver it to 
the trustee as he may choose. 

8. Sometimes a provision is made by which the railroad com- 
pany gives its notes, payable monthly, or at longer intervals, 
for the periodical payments falling due under the contract. 
This plan has obvious advantages for the holders of the securi- 
ties, which will probably secure its adoption hereafter in all 
cases. 

9 There is usually a clause prohibiting the railroad company 
from disposing of the rolling stock. In contracts where the 
property is "leased" to the company directly by the owners, 
there is a provision that the " lessors " may assign the contract 
and the title to the rolling stock, the object being to vest them 
in a trustee for the parties interested. 

As already said, these contracts have usually been de- 
nominated "leases," the periodical payments under them have 
been called " rent," and the parties to them, " lessors " and 
" lessees." It is suggested that this use of the terms " lease " 
and "rent," "lessors" and "lessees" is inaccurate and 
untechnical. Strictly speaking, these terms apply only to 
contracts relating to lands and tenements, not to chattels. 

It would appear that many rolling stock contracts have been 
drawn upon the legal theory of bailments for use with an option 
of purchase in the bailee at the termination of the contract, 
and the above terms have perhaps been adopted for want 
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of terms more suitable to contracts of bailment. But it is a 
serious question whether these contracts, even when so drawn, 
are not, in the eye of the law, conditional sales. 

The contract of hire has been said to be a contract whereby 
the ttse of a thing is stipulated to be given for a certain 
reward. One essential difference between a sale and a bail- 
ment for hire is that in the former the '' thing itself is the 
object of the contract; in hiring, the use of the thing is its 
object." It is clear that it is the main object of this species 
of contracts that the railroad company shall ultimately acquire 
the absolute ownership of the thing itself, paying the purchase- 
money in installments, with interest, while the other con- 
tracting party practically sells the thing, with the sole object 
of receiving the purchase-money with interest. 

Again, the so-called hire is not in reality a payment for the 
u%e of the thing, but the payment of the full purchase-money 
in installments, which is contrary to the technical idea of a bail- 
ment. The contract contains no provision for the return of the 
chattel as part of the due performance of the contract, but only 
as a part of the remedy in the event of a breach of the con- 
tract.* The usual clause by which the title passes to the rail- 
road company, ipso facto , upon the final performance of the 
contract, shows clearly that the ownership of the chattel, and 
not its mere use, is the main object sought. Even if this pro- 
vision is drawn, as it sometimes is, in the form of an executory 
agreement to sell upon the full performance of the contract, 
but without further consideration, it would seem to make no 
real difference. Numerous decisions can be found holding that 
contracts for the " lease '* of chattels, the purchase-money or 
" rent " to be paid by installments, and the title to remain in 



*In Whitcomb vs. Wood worth, 54 Vt. 544, which was the ordinary case 
of an installment " hire " of an organ, it was said : " The contract was, in 
legal effect, a conditional pale of the organ from the plaintiff to Weston. 
The amount stipulated to be paid, a.s rent, for the use of the organ for one 
year, was the full value of the organ. There is no provision in the con- 
tract by which Weston could return the organ at the end of the year, or 
at any other time, an essential element in a lease or bailment." 
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the "lessor " until payment, and then to pass to the " lessee," 
are, in law, conditional sales and not bailments. Thus in the 
case of such a contract for a piano in Illinois^ it was held that 
the phraseology of a lease was a *' mere subterfuge," and that 
the contract was a conditional sale.'*' The same point has 
been decided in the same way in Connecticut, Oregon, Ken- 
tucky, and Wisconsin. t 

In Hervey vs. R. I. Locomotive Works, 03 U. S. 664, the 
contract was for a *' lease " of a locomotive, and the title was 
to pass to the lessee upon payment of the four installments of 
" rent;" the court held that it was a conditional sale. 

In Myer vs. Car Co., 102 U. S. 1, the court considered it 
unnecessary to decide " whether a lease of personal property 
at a specified rent, with an option in the lessee to buy for a 
fixed price, is in legal effect a conditional sale:" but a 
similar point was decided in Heryford vs. Davis, 102 U. S. 
235. In that case a car company agreed to " loan for hire " 
to a railroad company two cars ; upon the payment of 
three purchase-money notes, the former agreed to sell the 
cars to the railroad company. The Court, by Mr. Justice 
Strong, said : " Though the contract industriously spoke of 
loaning the cars to the railroad company for hire for four 
months, and delivering them for use /or hire, it is manifest that 
no mere bailment for hire was intended. No price for the 
hire was mentioned or alluded to, and in every bailment or 
letting for hire a price or compensation for the hire is 
essential." 

The use of language tending to show a contrary view may 
be found in the later Michigan cases, but not in the leading 
case of Couse vs. Tregent, 11 Mich. 65, upon which the later 



* Murch vs. Wright, 46 III. 487. See also Lucas vs. Campbell, 88 /^. 447 ; 
Latham vs. Sumner, 89 /(/. 235. 

t Loomis vs. Brag», 50 Conn. 228 ; Hine vs. K«)b€rts, 48 Conn. 267 ; 
Singer Manufacturing Co. vs. Graham, 8 Greg. 17 ; Singer Manufacturing 
Co. vs. Cole, 4 Lea, 439 ; Kimball vs. Post, 44 Wis. 471. See also Bean vs. 
Edge, 84 N. Y. 510. 

19 
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cases were decided. The opposite view has been held in 
Pennsylvania, as will appear hereafter. It may be said that in 
Yorkshire Railway Wagon Company vs. Maclure, L. R. 21 Ch. 
D. 309, which was a case of rolling stock furnished to a railway 
company, Sir George Jessel, M. R., spoke of the transaction 
as a sale and hiring of the rolling stock, and used the term 
lease in connection with the transaction. But the exact 
question did not arise. 

In the absence of reported cases, it may be deemed proper to 
cite the recent opinion of the learned Master, Jacob D. Cox, in 
the case of the Central Trust Company of New York vs. Toledo, 
Cincinnati and St. Louis R. R. Co., now ponding in the United 
States Circuit Court for the Western District of Ohio and for 
the District of Indiana, which arose upon rolling stock contracts 
drawn in the common form of leases. 

" The Master finds these contracts to be, in fact and in law, 
conditional sales of the rolling stock, in which the seller 
intends to retain a lien upon the property as security for the 
purchase-money, and the purchaser has a valuable equity of 
redemption increasing in worth as the several stipulated pay- 
ments may successively be made." 

Exceptions taken to this specific ruling were dismissed by 
Gresham and W. A. Woods, JJ., but no written opinion was 
filed. 

I have referred above to the different circumstances under 
which rolling stock contracts are usually created. If the opinion 
I have expressed is correct, these contracts when entered into 
under the circumstances set forth above in the first two classes, 
are conditional sales, even though drawn in the phraseology 
of leases or bailments. 

A brief view of the law of the different states on the sub- 
ject of conditional sales next claims attention. 

It is believed that conditional sales with a reservation of 
title in the vendor till the thing sold is paid for, are binding 
between the parties in all the states. How far are they good 
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against third parties, and how far are third parties affected by 
notice of the vendor's rights ? The number of reported cases 
on the former point is very great, but for the present purpose 
they can be briefly classified. 

There are two opposing lines of decision in the different 
states. In the greater number of states, apart from statute, 
conditional sales are valid, as they are at common law, and the 
title of the vendor is upheld against purchasers from the vendee 
and his creditors. Such is the rule, apart from statute, in New 
York, New Jersey, Delaware, Ohio, Indiana, Iowa, Michigan, 
Missouri, Arkansas, Kansas, Nebraska, Wyoming, Utah, 
Nevada, California, Oregon, Tennessee, Georgia, North Caro- 
lina, South Carolina, Alabama, Mississippi, Texas, Maine, New 
Hampshire, Vermont, Massachusetts, Connecticut, and Rhode 
Island. 

In some states later statutes provide that these contracts, to 
be valid against third parties, must be recorded. Among them 
are New York, Missouri, Virginia, West Virginia, Georgia, 
Texas, Wisconsin, Minnesota, Iowa, Nebraska, New Hamp- 
shire, and Vermont. In the District of Columbia the vendor 
can protect himself only by recording his contract under the 
chattel mortgage acts. In Arkansas conditional sales must be 
recorded, if extending over more than five years. In South 
Carolina, by statute, a verbal agreement for a conditional sale 
is invalid. In Arizona, by statute, a sale of a chattel, with- 
out immediate and continued change of possession, is conclu- 
sively presumed to be fraudulent as against creditors of the 
vendor or subsequent purchasers from him in good faith. 

The Pennsylvania courts have led the opposite line of de- 
cisions, and uniformly refused to sustain the title of a con- 
ditional vendor who has delivered possession to his vendee, as 
against creditors of and purchasers from the vendee without 
notice; and the same view has been taken in Illinois, 
Kentucky, Colorado, and perhaps Maryland. A late statute 
in Colorado has dechired that such sales shall be conclusively 
presumed to be absolutely void. The strictness of the rule in 
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Pennsylvania and the necessities of business have induced the 
Supreme Court of that state to depart from it in a certain class 
of contracts, in which a contract is made for the use of a 
chattel in consideration of the payment of a certain sura, with 
the privilege of buying it at the termination of the con- 
tract. Such contracts have been treated as bailments and 
have been held to be valid in that state, and the same rule has 
been extended even to cases where the " hire " was really the 
full purchase-money, and the contract was, properly speaking, 
a conditional sale, according to the authorities cited above. 
The later cases in Pennsylvania have shown a tendency not 
to extend the exception. This entire line of cases may perhaps 
be regarded as an indirect attempt to harmonize the law of 
conditional sales in Pennsylvania (which is opposed to the rule 
at common law), with the necessary requirements of business 
and the decisions of nearly all the other states of the Union. 

In England it has been held, in the common case of con- 
ditional sales of furniture to hotels, commonly called contracts 
of "furniture hire,'* that the reservation of title in the vendor 
until payment of all the installments of the purchase-money, is 
valid. But as these cases have arisen in bankruptcy upon the 
statutory doctrine of " reputed ownership," they are perhaps 
not of great value in this country. 

Hervey V8, Rhode Island Locomotive Works, 93 U. S. 664, 
was the first rolling stock case, on this point, in the Supreme 
Court. The court held the contract to be a conditional sale, 
and therefore void against the vendee's creditors under tho 
law of Illinois, in which state the case arose. 

I will next consider rolling stock contracts, which by reason 
of the language of the contract or the circumstances under 
which it wiis entered into, are considered as giving the car 
trust security holders only a lien or security in the nature 
of a mortgage on the rolling stock, and not as constituting 
conditional sales. This is the case when the contract is con- 
strued to be an absolute sale, with an express or implied lien 
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for the purchase-money, or where money is loaned under a 
-car trust upon rolling stock belonging to a railroad company 
which never was the property of those who made the loan, 
and would probably arise under the last two classes of trans- 
actions stated above, as those under which rolling stock 
contracts are more commonly negotiated. 

In this connection, Heryford vs, Davis, 102 U. S. 235, is 
an important cjise. There, a Delaware corporation had built 
<;ertain cars and contracted to 'Moan" them to a railroad 
<;ompany 'for hire" for four months; the car company 
was to receive notes of the railroad company for the full 
purchase-money, all maturing within four months ; to hold the 
proceeds of these notes when paid, as security for the safe 
•custody and return of the cars when demanded. It was 
Agreed that the railroad company should have the right at any 
time within the four months to purchase the cars at a stipulated 
price, but until the payment of this sum, the cars were to 
remain the property of the car company. It was also agreed 
that upon default on any of the notes, the car company might, 
at its option, retake the cars and sell them, retaining for its 
own use all proceeds of the notes received up to that time, and 
keeping the amount remaining unpaid out of the proceeds, 
returning the surplus, if any, to the railroad company; 
upon the payment of the notes the car company agreed 
to " relinquish " the cars to the railroad company, and give a 
bill of sale for them, applying the proceeds of the notes to the 
payment for the cars. Further, if the notes were paid, it was 
Agreed that the car company might retain the proceeds, and 
then the cars should belong to the railroad company, in which 
event the car company agreed to relinquish its title, and 
execute a bill of sale for them. By an additional agreement the 
■car company received certain railroad bonds which it receipted 
for as collateral for the notes "given in payment" for the cars. 
The court below (a trial by jury having been waived), found 
AS a fact that the parties, in the negotiations and subsequent 
dealings, treated and undertook the contract as a conditional sale. 
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None of the notes were paid. An execution levied by a judg- 
ment creditor of the vendee raised the question of the title of the 
vendor to the cars. The Supreme Court held that the contract 
was not a conditional sale, but a present sale, under which the 
title passed at once to the railroad company, the car company re- 
taining only a lien for the purchase-money. The reasoning of 
the court was that the contract gave the vendors an absolute title 
to the notes and to the entire purchase-money, whether obtained 
from the notes or, on default, by a sale of the cars ; that as the sur- 
plus arising from the sale was to go to the railroad company, it 
was clear that it was to be the owner of the cars ; that the lan- 
guage of the receipt given for the bonds showed that the notes 
were to be taken in payment and that the railroad company 
was bound to pay the price. It was held that as the 
Missouri statutes provided that liens for purchase-money were 
valid only when recorded, these cars were subject to levy and 
sale as the property of the railroad company. 

Mr. Justice Strong said: "In view of these provisions we 
can come to no other conclusion than that it was the intention 
of the parties manifested by the agreement that the ownership* 
of the cars should pass at once to the railroad company in con- 
sideration of their becoming debtors for the price. Notwith- 
standing the efforts to cover up the real nature of the contract, 
its substance was an hypothecation ot the cars to secure a debt 
due to the vendors for the price of a sale." In another place^ 
he denominated the interest of the vendors after the sale as *' a 
lien or security for the payment of the price, or what is some- 
times called a mort<2ja<]je back to the vendors." 

Mr. Justice Bradley dissented in part in the following lan- 
guage : " I think that in the absence of express law to the con- 
trary, not only has a man the right to make a conditional sale 
of his property, but that this right is not opposed to sound pub- 
lic policy, and should be fairly and liberally dealt with. The 
present case was, in my opinion, clearly a conditional sale and 
nothing else, and the owners of the property had a right to re^ 
claim it on the terms contained in the agreement.'* 
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This case is important as showing that rolling stock contracts, 
apparently drawn in the form of conditional sales, and so in- 
tended by the parties, may, by the insertion of certain, not 
only usual but even necessary provisions, become absolute sales, 
passing the title to the vendee and leaving to the vendor only 
a lien for his purchase-money. In the opinion of the court, the 
provisions for the transfer of possession of the cars to the rail- 
road company for its use; the option of the vendee to buy them 
within four months ; the right to receive payment of the notes 
given for the entire purchase-money ; the retention of title by 
the vendor, only the right of use being in the vendee, and the 
right to retake possession of the cars upon default — all these 
provisions were held to be consistent with a conditional sale. 
But the features of the contract which led the court to hold the 
sale absolute were that the notes became the absolute property 
of the vendor (that is, probably that they were taken in actual 
payment of the price), that the surplus arising from a sale of 
the cars was to go to the vendee, and that the vendee had no 
option to purchase or not. 

The case may perhaps have turned to a great extent upon 
the special language of the contract, and especially of the 
receipt given for the collateral bonds ; partly, perhaps, upon 
the short time stipulated for payment of the price. That the 
"notes became the absolute property of the vendors," and 
that it "was expected they would be paid," would apply 
equally to all cases of conditional sales in which notes are 
given for the purchase-money, and therefor was hardly enough 
to change what the parties expressly intended as a conditional 
sale into an absolute sale. Nor, it is suggested, would the fact 
that the vendee had no option as to purchasing after paying 
the purchase-money. Conditional sales are sales in which the 
passing of the title depends upon the performance of some con- 
dition precedent, and this may consist merely of the payment 
of the purchase- money ; it is not an essential considera- 
tion that the vendee should have an option as to taking the 
property after he has paid the entire purchase-money. Again, 
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a conditional sale which does not provide for a return of the 
surplus arising from a re-sale upon a default, would be a great 
hardship in a case where default occurs after the purchase- 
money is almost paid in full. No prudent vendee would 
enter into such a contract without a provision of this kind 
for his protection. There seems to be no valid reason why it 
should be construed to change a conditional, into an absolute 
sale, especially where, as in this case, the contract contained an 
express reservation of title in the vendor. Upon a careful 
consideration of the case, there appears to be much force in the 
position taken by Mr. Justice Bradley in his dissenting 
opinion cited above.* 

In Roger's Locomotive Works vs, Lewis, 4 Dill. 158, notes 
were given for the purchase of locomotives, the title to which 
was to remain in the vendor till payment, and then pass to the 
vendee. In case of default on the notes, the vendor had the 
right to retake the property and sell it, and with the proceeds 
pay the notes and return the surplus, if any, to the vendee, 
with the right to recover any deficiency that might exist. It 
was held to be a conditional sale. 

The language of Judge Cooley in Lingham vs. Eggleston, 
27 Mich. 324, is pertinent: *« ♦ * * the question whether 
a sale is completed or only executory must usually be de- 
termined upon the intent of the parties, to be ascertained from 
their contract, the situation of the thing sold and the circum- 
stances surrounding the sale. The parties may settle this by 
the express words of their contract, but if they fail to- do so, we 
must determine from their acts whether the sale is complete." 

Again, the circumstances surrounding the creation of a roll- 
ing stock contract may be such as to constitute it nothing more 
than a lien or security in the nature of a mortgage for the pay- 
ment of the purchase-money, and this, too, though the contract 
be drawn in the ordinary form of a conditional sale. 

*See Hart vs. Barney & Smith Co., 7 Fed. Rep. 543. 
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Frank et al. vs. Denver and Rio Grande R. R. Co., 23 Fed. 
Rep. 123 (in the Circuit Court of the United States for the 
District of Colorado, Hallett, J.,) was a case of this sort. In 
delivering the opinion, the Court said : 

" These instruments in the form of leases and having some- 
what the aspect of conditional sales, were a disguise of the real 
transaction between the parties. The rolling stock was not at 
any time owned or held by the parties assuming to lease the 
same, or by any one represented by such parties. Under the 
iirst contract of June 6th, 1878, ''The Philadelphia and Colo- 
rado Equipment Trust,' an association of shareholders to the 
amount of five hundred dollars each, furnished money with 
which the railway company either bought or constructed cars 
and locomotives for its own use. In like manner under the 
contracts with the Rio Grande Extension Company, the rail- 
way company bought or constructed rolling stock for its own 
use with money furnished by shureholders through the Guar- 
antee Trust and Safe Deposit Company, to be returned with 
interest from the payments made under the contracts bj' the 
railway company. Thus it appears that the payees of these 
instruments can not stand in the character assumed by them of 
lessors of the rolling stock, and in so far as they may have any 
position in the law they are to be regarded as mortgagees of the 
property." 

This decision may also be taken as an authority in consider- 
ing the status of contracts of the fourth class mentioned above, 
viz. : the case in which a railroad company builds the rolling 
stock at its own shops for a car trust association, and is paid 
for it by the funds of the association, making only a nominal 
delivery of it to the trustee, and the latter furnishes it back to the 
railroad company under the ordinary form of car trust contract. 
Such a transaction would, in accordance with this decision, be 
construed as giving the car trust security holders merely a lien 
or security for the payment of the money loaned, though 
drawn in the ordinary phraseology of a conditional sale. It 
would not constitute a strict chattel mortgage, as the defeasible 
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legal title is not in the lender; nor is it a pledge, because the 
possession remains in the borrower. It would be rather a lien 
created by contract, which a court of equity will recognize and 
sustain. 

It may however be argued with some force that if the 
parties contract in good faith, there is no good reason why the 
transfer of the rolling stock by the railroad company to the 
trustee, at least if mad« under a contract entered into before 
the rolling stock is built, should not pass the title to it effect- 
ually, so that its return to the railroad company upon a con- 
ditional sale could be construed as such, in aciordance with the 
express intention of the parties. It may be that the line 
would be drawn at the fact of actual and open delivery in fact, 
and not constructively. Thus in the case of the Yorkshire 
Railway Wagon Co. vs, Maclure, L. R. 19 Ch. Div. 478, and 
21 Ch. Div. 309, a railway company in need of money which 
it had no power to borrow, sold and delivered certain cars to 
the plaintiff, who immediately resold them to the company upon 
a conditional sale, by which the purchase-money was to be paid 
in four annual installments, and the title was not to pass to 
the company until the purchase-money was paid. In an action 
to recover the unpaid installments, Kay, J., held this trans- 
action to be a mere cover for a loan, and therefore void against 
the railway company, which had no authority to borrow money, 
but the Court of Appeal (Sir George Jessel, M. R., delivering 
an opinion), held that it was not a borrowing, but a bona fide 
sale and a hiring back of the rolling stock, and valid against 
the company. 

In a recent case in Pennsylvania, Wagner vs. Common- 
wealth, 16 W. N. C. 75, it appeared that one Richards bought 
ce/tain billiard tables absolutely and took possession of them. 
Finding that he could not pay for them he made an agreement 
with his vendor by which the tables were "leased" to him 
by the original vendor upon installments, the lessor to make a 
bill of sale when the purchase money was paid. No change of 
the actual possession of the tables was made. The court held 
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that in the absence of an actual re-delivery of the tables, this 
arrangement was clearly insuflScient to divest the title of Rich- 
ards and pass it to the 'Messor'' as against Richards* creditors.* 



As rolling stock contracts may therefore, under certain 
circumstances, be construed as constituting liens in the nature 
of a mortgage, and as liens of this kind have sometimes been 
held to come within the acts for recording chattel mortgages, 
a brief reference to this branch of the law becomes necessary. 

Pennsylvania and Louisiana are the only states which 
have no general system of recording or filing chattel 
mortgages. Statutes exist in all the other states. They have 
generally provided that a chattel mortgage shall be recorded in 
the county of the mortgagor's residence. In Illinois, Kansas, 
Maine, Massachusetts, Michigan, Montana, Nebraska, New 
Hampshire, New Jersey, New York, North Carolina, Ohio, 
Rhode Island, South Carolina, Tennessee, Texas, Vermont, 
and Wisconsin, if the mortgagor be a non-resident of the 
state, the mortgage must be recorded in the county in which 
the property is situated when the mortgage is executed. 

In Alabama, Arizona, California, Georgia, Idaho, Nevada, 
and Minnesota, a mortgage must be recorded not only in the 
county in which the mortgagor resides but also in the county 
in which the property is situated. 

In Colorado, Connecticut, Dakota, Delaware, Florida, Ken- 
tucky, Mississippi, New Mexico, Virginia, Washington Terri- 
tory, West Virginia, and Wyoming, the mortgage need be 
recorded only in the county in which the property is situated 
when the mortgage is executed. 

In Alabama, California, Mississippi, and Wyoming, it is 
further provided that in case the property be afterwards re- 
moved to another county, the mortgage shall be recorded in 
that county. 



*The same point was decided in the same way in Wright vs. Vaughn, 
45 Vt. 369. 
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In some states recording ceases to have any effect after a 
limited period. In Colorado and Minnesota this period is two 
years; in Montana, one year; in Nebraska, five years; in 
Wyoming, two months after the term for which the mortgage 
was given. In Illinois a mortgage is good until the maturity 
of the debt, not exceeding two years from filing. 

In Arkansas, Kansas, Michigan, Minnesota, New Mexico, 
New York, Ohio, Nevada and Oregon, mortgages must be refiled 
at the end of one year ; in Wisconsin, at the end of two years ; 
and in Dakota, at the end of three years.* 

In order to bring about uniformity, acts in relation to rolling 
stock contracts have been passed recently in many of the states. 
The first of these was passed in Illinois, in 1881 ; Kentucky, 
Maryland, West Virginia, and Ohio passed acts in 1882; 
Delaware, New York, North Carolina, Wisconsin, New 
Jersey, Dakota, Pennsylvania, and Washington Territory, in 
1883 ; Alabama, Virginia, and New Mexico, in 1884 ; and 
Tennessee, Minnesota, and Colorado, in the present year.f 
Many of these acts are very similar in language. They pro- 
vide, in substance, that a contract for the sale, lease, or hire of 
rolling stock, with a reservation of title in the vendor, etc., 
until the payment of the price, etc., shall be invalid as to any 
subsequent judgment creditor or any subsequent purchaser for 
a valuable consideration without notice, unless it is in writing, 
duly acknowledged and recorded, etc., and unless each car, 
etc., is marked with the name of the vendor, etc., or his assignee, 
followed by the word owner, lessor, etc., as the case may be. 

* I am indebted for this succinct statement principally to Mr. Jones' 
valuable work on Chattel Mortgages. 

As to the effect of chattel mortgage acts on railroad mortgages, it was 
held in Hammock w. Loan and Trust Co., 105 U. S. 77, that the statutory 
provisions in Illinois in regard to chattel mortgages do not embrace mort- 
gages by a railroad corporation in connection with its real estate and 
franchises, of its personal property used and appropriated for railroad 
purposes. 

t Since the above was written an act has been passed (in November) in 
Oregon. 
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In Illinois the stipulated time of payment of the purchase- 
money is limited to four years ; in Tennessee the limit is six 
years; in Minnesota, Wisconsin, Virginia, Kentucky, Dela- 
ware, Dakota, Maryland, and Colorado the limit is ten years ; 
in the other states there is no limit. 

In some states the contract is declared to be invalid, unless 
duly recorded, as against subsequent judgment creditors and 
purchasers for value without notice. Such are New Jersey, 
Washington Territory, New Mexico, North Carolina, Pennsyl- 
vania, and New York. In Tennessee, Minnesota, and Colo- 
rado it is invalid against all purchasers and creditors ; in Ohio, 
against creditors and innocent purchasers for value ; in 
Alabama and Illinois, against all the world; in Wisconsin, 
Dakota, Maryland, and Delaware, against subsequent pur- 
chasers in good faith and creditors; in Virginia, West Virginia, 
and Kentucky, against purchasers without notice and creditors. 

In New Jersey the contract must be recorded in ninety days. 
No limit of the time of recording is fixed in the other states. 

In New Jersey, New Mexico, Pennsylvania, Maryland, North 
Carolina, Washington Territory, and New York, the contract 
must be recorded in the county where the railroad company 
has its principal office. In Dakota, Minnesota, Tennessee, 
Kentucky, and Delaware, it must be recorded in the office of 
the secretary of state as well as in the county in which the rail- 
road company has its principal office. In Colorado it must 
be recorded or a copy filed in the office of the secretary of 
state and in the office of ihe recorder of each of the coun- 
ties in which the railroad may be operated. In Alabama 
recording in either is sufficient, and in Wisconsin and Ohio 
recording in the office of the secretary of state is alone re- 
quired. In Illinois it must be recorded in every county in 
which the road is operated. In Virginia a copy of the contract 
must be filed in the office of the board of public works, and 
the contract recorded in the clerks office of the county court 
of the county where the principal office of the railroad in 
that state is located. In West Virginia only notice of the 
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reservation of title in the vendor need be recorded in the oSoe 
of the secretary of state. 

In some of the statutes a special distinction is made between 
conditional sales, and contracts of leasing and hiring which 
contain a stipulation for a conditional sale at the termination of 
the contract, and in which the rent or hire is treated as the 
purchase-money. The latter class of contracts is recognized 
as vulid. 

The Illinois statute is peculiar. Its operation is limited to 
'* sales made by manufacturers to purchasers," and the dura- 
tion of the contract to four years. The contract can not be re- 
newed. The record ceases to be notice after the day on which 
the last payment is to be made or the covenants of the contract 
are to be performed. The West Virginia act differs in form 
from those of the other states. 

What then, are the rights of the holders of car trust securi- 
ties, recording acts, if any, having been duly complied with, as 
against — 

1. Purchasers for value and subsequent mortgagees from the 
railroad company ; 

2. Judgment creditors of the railroad company ; 

8. Prior mortgagees of the railroad company claiming the 
rolling stock as " after-acquired " property. 

1. It is believed that conditional sales of rolling stock 
with the retention of title in the vendor, are now valid in 
nearly all the states, either under the decisions or under the 
later statutes, as against purchasers for value and subsequent 
mortgagees, without notice of the vendor's title. In all the 
states excepting Louisiana, in w^hich there are decisions invali- 
dating the retention of title by the vendor under a conditional 
sale, rolling stock acts have been passed recently. In the 
states where the question has not been decided and no such 
act has been passed, the subject is still an open one. 
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Rolling stock contracts which are entered into under such 
circumstances as to constitute them mere liens for the pay- 
ment of purchase-money, would in some states be considered 
in the light of chattel mortgages and would be subject to record 
as such. In states where they are not so considered and where 
there are no rolling stock acts, their validity would depend upon 
the law of the state touching the validity of secret liens — a 
subject which can not be treated within the scope of this paper. 

2. Judgment creditors of a railroad company stand in the 
same position, broadly speaking, as purchasers for value. 
The retention of title by a vendor on a conditional sale of a 
chattel, where possession is in the vendee, if void as against a 
purchaser of the chattel from the vendee, for value, without 
notice, is also void against his judgment creditor, and the 
latter may consider it as the absolute property of the vendee, 
and levy an execution on it as such. There is, perhaps, some 
difference between such a purchaser and a judgment creditor in 
respect to the effect of notice of the reservation of title by the 
vendor. So far as is known there is no general discussion in 
the books as to the effect of such notice on the right of a judg- 
ment creditor to levy an execution. The cases cited below arose 
upon the construction of various statutes. The ground of 
the right of a judgment creditor of the vendee to disregard 
the title of the vendor, is the legal presumption that he has 
given credit to the vendee upon the faith of the ownership 
of the chattel going with possession. If it could be shown 
that the creditor had notice of the condition of the title before 
he gave the credit, it would seem reasonable that he could not 
prevail against the vendor's title. A question would then arise in 
this connection as to how far the marking of rolling stock with 
the name of the Car Trust would be notice to all the world of the 
condition of the title to it. It is believed that notice received by a 
creditor after the debt is created, would not bar his right to 
levy an execution against the debtor's property. This would 
seem reasonable on principle, and it may be inferred from the 
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fact that the question of the effect of notice does not appear to 
have been raised directly either in cases in this branch of the 
law, or in cases arising under the statute of Elizabeth, and the 
rule in Twyne*s case. 

In a New Hampshire case, Chief Justice Parker said : " If 
it be difficult to say under what precise circumstances, and at 
what precise time the creditor must have knowledge of the 
existence of the mortn^asje in order to render an attachment 
ineffectual, it must at least be such reasonable notice that the 
omission to record will not operate as a trap for purchasers."* 

In New York it has been held that a notice of an unrecorded 
chattel mortgage will protect the mortgagee against purchasers 
from the mortgagor, but not against creditors. The 
same rule obtains in New Jersey. In Maine, Massachu- 
setts, and Missouri, unrecorded chattel mortgages are invalid 
against purchasers and execution creditors, even with actual 
notice of the existence of the mortgage. In Illinois, pur- 
chasers and creditors acting in good faith, are not affected by 
actual notice of an unrecorded chattel mortgage, and actual 
knowledge has been held to be not inconsistent with good 
faith. 

In Green vs. Van Buskirk, 7 Wall. 139, one Green began 
suit in Illinois by attachment and levied upon certain chattels 
then covered by an unrecorded mortgage, of which, at the 
time, he had no knowledge. He obtained judgment and levied 
an execution. It was held that the lien which he acquired, 
when he levied his attachment as a bona fide creditor, without 
notice of the mortgage, he had the right to perfect in order to se- 
cure himself, notwithstanding the fact that the mortgage existed 
was known to him before the judicial proceedings were com- 
pleted. It does not however appear from the Illinois decisions 
upon which the case was based, whether knowledge before the 
attachment would have barred the creditor. 

In Colorado it has been held that a conditional sale must be 
recorded under the chattel mortgage acts, and that notice of an 

*Stowe vs. Meserve, 13 N. H. 5.2 
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unrecorded conditional sale does not affect the rights of credi- 
tors of the vendee. 

In Iowa, under a statute, it has been held that unrecorded 
conditional sales and chattel mortgages are valid against 
creditors of the vendee and mortgagor, if they have notice 
before obtaining a lien or making a levy. 

The want of space precludes any proper treatment of the 
question as to whether rolling stock is subject to execution and 
sale by judgment creditors of a railroad company. In some 
states it has been held that it passes under the operation of a 
mortgage of the railroad and is not liable to execution. In 
other states it has been held to be subject to execution unless 
it has passed into the possession of a mortgagee. There are 
some states — West Virginia, Texas, Missouri, Illinois, Ne- 
braska, and Arkansas — in which constitutional provisions have 
declared that rolling stock is personal property and liable to 
execution as such. But under one of these provisions in Illi- 
nois, it has been held that liens acquired on rolling stock un- 
der a mortgage, prior to the levy of an execution, are superior 
to the lien of the execution. Hammock vs. Loan & Trust 
Co., 105 U. S. 77. This subject is treated in a learned note 
to Green's Brice, Ultra Vires, 238, and also in Wood's Railway 
Law, 1623. 

The almost universal practice of placing insolvent railroad 
companies in the possession of a receiver as soon as they have 
made default on their obligations, renders it unlikely that the 
question of the rights of execution creditors will often arise. 

3. The most important question therefore in this connection 
has arisen in connection with the rights of prior mortgagees of 
the railroad claiming the rolling stock as *' after-acquired" 
property under their mortgage. 

It is a well-settled rule that mortgagees claiming title to the 
personal property of a railroad company as after-acquired 
property under the terms of their mortgage, take only the title 

20 
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of tlie railroad company. This was decided in United States 
V8. New Orleans Railroad Company, 12 Wall. 362,* where 
rolling stock had been sold to a company with a stipulation 
that the vendor should have a lien for the payment of the price. 
The trustee under a prior mortgage claimed the property under 
an after-acquired clause in his mortgage. The Court, in 
holding that the lien for the purchase-money was superior to 
the right of the mortgagee, said : 

"A mortgage intended to cover after-acquired property can 
only attach itself to such property in the condition in which it 
comes into the mortgagor's hands. If that property is already 
subject to mortgages or other liens, the general mortgage does 
not displace them, though they may be junior to it in point of 
time. It only attaches to such interest as the mortgagor ac- 
quires ; and if he purchase property and give a mortgage for 
the purchase-money, the deed which he receives and the mort- 
gage which he gives are regarded as one transaction, and no 
general lien impending over him, whether in the shape of a 
general mortgage or judgment, or recognizance, can displace 
such mortgage for purchase-money, and in such cases a failure 
to register the mortgage for purchase-money makes no differ- 
ence. It does not come within the reason of the registry laws. 
These laws are intended for the protection of subsequent, not 
prior purchasers and creditors." 

In Fosdick V8, Schall, 99 U. S. 235, the same rule was ap- 
plied on behalf of one who had made a conditional sale of rolling 
stock to a railroad company, reserving title in himself until 
the purchase-money was fully paid. 

In Myer vs. Car Co., 102 U. S. 1, a car company "hired" 
certain cars to a railroad company. The latter agreed tp pay 
a stipulated monthly sum for them, and had the right under 
the contract to purchase them at any time at a fixed price. 
The car company had the right, in case of default in the 



*And also in Meyer vs. Johnston, 53 Ala. 237. 
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monthly payments, to rescind the contract and retake the 
cars. The contract was not recorded ; it was held that the 
failure to record it did not render the cars subject to the lien 
of a prior mortgage executed by the railroad company, as after- 
Acquired property. 

The same point was decided in the same way in Frank vs, 
Denver and Rio Grande R. R. Co., 23 Fed. Rep. 123, cited 
Above, which was a case of a party who had " furnished money 
with which a railroad company purchased rolling stock under 
an agreement for a lien on the property as security for re- 
payment." 

It follows from these cases that whatever be the interest or 
title of a person furnishing rolling stock to a railroad com- 
pany, whether he retains the title to it under a conditional sale 
or merely has a lien on it for purchase-money, his rights are 
superior to those of a prior mortgagee claiming title to it as 
4ifter-acquired property. Even if the rolling stock is built 
by the railroad company, yet if it is built by means of money 
furnished under a previous contract by the holders of the car 
trust securities, their title would seem to be superior to that 
of the prior mortgagee. If, however, the rolling stock were 
built by the railroad company out of its own funds, without a 
previous contract under which the trustee of the car trust 
•association agreed to provide the necessary funds for that 
purpose, the property might be held to pass, as soon as com- 
pleted, under the operation of the *' after-acquired " clause in 
a prior mortgage. In the English case of Yorkshire Railway 
Wagon Co. vs. Maclure, cited above, the rolling stock had 
been the absolute property of the railway company before 
its transfer, but as there was no prior mortgage to operate 
on it, this point was not raised. 

It may be proper in this connection to touch briefly on the 
subject of the conflict of laws as relating to personal property, 
inasmuch as rolling stock, owned or subject to liens under 
the laws of a state, is constantly, by the interchange of railroad 
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traffic, taken into other states and under different jurisdictions^ 
The general rule was formerly that the law of the ownerV 
domicil governed the title to pergonal property — personalia 
personam sequuntur, but the tendency, of late years, has been 
towards the adoption of the lex ret sitce as governing in most 
cases. 

In the case of a mortgage, or a conditional sale of a chattel 
located in the domicil of the contracting parties, the law of the 
place where the transaction took place will govern the validity 
of the contract, unless, perhaps, in cases where a creditor in 
another jurisdiction acquires a lien against the property. It 
has been held in England that " if personal property is dis- 
posed of in a manner binding according to the law of the 
country where it is, that disposition is binding everywhere;'* 
but it has been suggested that this rule may have qualifications.* 

It has been held in America that a mortgage of a chattel 
made at its situs, if valid there, wull be treated as valid if the 
property be removed to another state. f This has been held 
to be the case even though the property was only temporarily 
situated in the place of the mortgage.^ It has, on the contrary, 
been held in some cases that liens given by statute in one state 
upon movable property have no priority over liens acquired 
in another state to which it has been removed, by citizens 
thereof proceeding in the other state. § Where a mortgage is 
executed in a state other than that in which the property is 
situated at the time, the lex rei sitce governs, and the mortgage 
is invalid against creditors of the forum. || 

It may be said, generally, that where the rights of attaching 
creditors intervene, the lex rei sitce will govern.* * In Ilervey vs. 



*Castri«jue vs. Imrie, L. R. 4 II. L. 429. 

t Smith V8. McLean, 24 la. 322 ; Jones vs. Taylor, 30 Vt. 42 ; Amea Iron 
Works vs. Warren, 76 Ind. 512. 

JLangworthy vs. Liille, 12 Cush. 109, 

g Marsh vs Ellsworth, 37 Ala. 85 ; Woodward i'«. Roane, 23 Ark. 523. 

II Clark IS. Tarbell, 58 X. H. 88. 

** Green vs. Van Biiskirk, 7 Wall. 139 ; Hervey vs, R. I. Locomotive 
Works, 93 U. S. 664. 



FRANCIS RAWLE. 309 

R. I. Locomotive Works, which arose upon a sale of rolling stock 
in one state which was afterwards taken to another state and 
there levied upon by a creditor, it was regarded as a settled 
principle that the liability of property to be sold under legal 
process issuing from the courts of the state where it is 
situated, must be determined by the law of that state rather 
than by the law of the jurisdiction where the owner lives ; 
and the better opinion is said to be that this principle applies 
to all creditors who may seek the jurisdiction of the courts 
Inhere the property is situated and not merely to the domestic 
creditors of that jurisdiction.* 

This whole subject may be considered as somewhat in doubt, 
and conflicting decisions may be found on nearly everypoint. f 

This case last cited was followed in Hart V8. Barney & Smith 
Co., 7 Fed. Rep. 550, where there was a conditional sale of cars, 
with a delivery to the vendee in Ohio, but it was understood 
that they were to be used and the rest of the contract per- 
formed in Kentucky. It was held that the law of Kentucky 
governed the contract.^ 

If the principles laid down in the federal cases just cited be 
generally adopted, it would appear to be important for the 
Tiolders of railroad securities that uniform legislation should be 
•obtained in the various states for the protection of rolling 

* See Mr. Bigelow's excellent note to Story, Confl. Laws, 546. 

t Mr. Justice Davis, in rendering the opinion of the Court in Green vs, 
Yan Buskirk, supra, said : '' We do not propose to discuss the question 
how far the transfer of personal property, lawful in the owner's domicile, 
-will be respected in tlie courts of the country where the property is located 
.and a different rule of transfer prevails. It is a vexed question on which 
learned courts have differed; but after all there is no absolute right to 
have such transfer respected and it is only a principle of comity thai it is 
ever allowed. And this rule of comity always yields when the laws and 
policy of the state where the property is located has prescribed a different 
rule of transfer with that of the state where the owner lives.'* 

]: So in Rogers Locomotive Works va. Lewis, 4 Dill. 158, an execution 
1^88 upheld in Missouri against locomotives sold to a railroad company in 
that state under a conditional sale, with delivery to the vendees in New 
Jersey. 
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stock passing out of the state where it was mortgaged, or 
where it was purchased under a conditional sale, into other 
states where such liens or contracts are not recognized. 

We now come to the status of the holders of rolling stock 
securities in those cases where the railroad has passed into 
the hands of a receiver, who is in possession under proceeding* 
instituted by the bondholders. There is no privity of contract 
between the receiver and the car trust, and he is clearly not 
bound in any way to make the periodical payment provided 
for by the car trust contract*. The courts have, however^ 
in several cases of receivership, continued to use the rolling 
stock and to make the periodical payments provided for in 
the contract. This has been done in cases where sufficient pay- 
ments had been made on the rolling stock before the receiver 
was appointed to make it for the interest of the bond- 
holders to make the remaining payments under the contract 

* The decree (December Ist, 1884) of the United Slates Circuit Court 
for the District of Indiana, in the Toledo, Cincinnati and St. Louis ca^e 
(by Gresham and W. A. Woodw, JJ.) set forth that "There is no legal or 
equimble obligation resting upon the court or its receiver to specifically 
perform and comply with the terms and obligations of said contracts of 
conditional purciiase and Fale of rolling stock on the usual car trust 
plan." 

In the same case, upon the contention of the owner of certain loco- 
motives that had passed with the railroad into the hands of the receive r 
that the latter's taking of them constituted a conversion which rendered 
him liable for tlieir vahie, the same decree set forth "that no such demand 
had been made for equipment to retake possession and no such refusal to 
grant possession as to work a conversion" of them and render the receiver 
liable for their value. 

An interesting question arose in Coe vs, N. J. Midland R. R. Co., 31 N- 
J. £q. 183: There the railroad company purchased rolling stock under a 
conditional sale and became insolvent; the directors advanced money to- 
pay the installments due on the purciiase, so as to escape a forfeiture and 
preserve the property for the use of the railroad, for which it was necessary,, 
with the express understanding that they were to be subrogated to the 
rights of the vendors of the rolling stock. It was held that they were 
equitably entitled to subrogation, subject to the superior rights of th& 
vendors for the unpaid installments of the price of the rolling slock. 
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until the property should vest in the company. It has also 
been done in cases where the rolling stock was found to be 
necessary for the operation of the railroad. A case of the latter 
kind was that of the New York, West Shore and Buffalo Rail- 
road, in the Supreme Court of New York (1884). There the 
company, when the receivers were appointed, had contracts 
for four series of rolling stock. The cars had all been delivered 
under the first series, and in part under the second and third 
series, but there had been no delivery under the fourth. It 
appeared that the rolling stock contracted for, in all four series, 
was necessary for the proper operation of the road, and that it 
was for the interest of the first mortgage bondholders and 
all other creditors of the railroad company that the contracts 
should be fully carried out by the receivers according to their 
terms, although but few payments had been made under them. 
The receivers were therefore ordered to raise money on 
receivers' certificates, which were decreed to have a lien prior 
to the first mortgage, and pay. the sums due or to become due 
on all the series of the car trusts, and to perform all four of 
the contracts precisely as the company would have been bound 
to do, had the receivers not been appointed. 

In the Philadelphia and Reading case (1885) in the United 
States Circuit Court for the Eastern District of Pennsylvania, 
only a few installments had been paid on a car trust contract, 
but the master having found that the rolling stock in question 
was necessary to the successful operation of the road, and that 
it earned more than the annual payments under the contract, 
the court ordered the receivers to pay the insbiUments due at 
the time of the decree out of the earnings of the company. 

In the Long Island Railroad case, in the Supreme Court of 
New York (1879), an order was made that a certain contract 
for the purchase of rolling stock made by the company, 
should be carried out by the receiver, and that he should 
pay the installments of purchase-money due from time to 
time under the car trust contract out of the income of the road. 

In the case of the East Tennessee, Virginia and Georgia 
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Railroad, in the United States Circuit Court for the Eastern 
District of Tennessee (1885), the receiver set forth in a petition 
to the court that large payments had been made under three 
rolling stock contracts made by the company and that the 
rolling stock was in use and was important and necessary to 
the proper working of the road ; whereupon the court ordered 
the receiver to do every thing under the contracts which the 
company had agreed to do. 

In the case of the Central Railroad Company of New 
Jersey (1881), the injunction against the company, which 
was orderd when the receiver was appointed, was temporarily 
dissolved so far as to enable the company to enter into a con- 
tract for the purchase of a large number of cars under a car 
trust, and the receiver was directed to pay the installments as 
they fell due under the contract, out of the property of the 
company in his possession. 

In Frank vs. Denver and Rio Grand Railroad Company, 
cited above, it will be remembered that the court held the roll- 
ing stock contract to be a lien in the nature of a chattel mort- 
gage, with a right on the part of the car trust trustee to take 
possession of the property in case of default. The court, in its 
first decree (July, 1884), directed that the installments due under 
it should be paid by the receiver as they fell due. Afterwards 
(February, 1885), upon argument, it appearing that these 
payments had exhausted the funds, so that payments to the 
equally meritorious labor and supply creditors had fallen in 
arrear, it was ordered that only the amount of interest due 
on the car trust certificates be paid, until such time as 
the funds were suflScient to resume payment of the install- 
ments of principal, which w^as decreed to be done without 
further order. In July, 1885, a new order was made direct- 
ing that further payment of principal on the car trust certifi- 
cates be suspended till the October term of the court, and that 
one overdue coupon on the first mortgage of the company be 
paid out of the earnings. 

The court, in making this order, was of opinion that the 
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holders of the ear trust securities were in the position of 
mortgagees of the rolling stock, and the first mortgage bond- 
holders were in the position of mortgagees of the road, and 
therefore there was no reason why the former should receive 
payment of their principal in preference to the payment of 
interest on the mortgage. 

It was also said that if " anything was to be gained by re- 
scinding any of the five contracts, and surrendering the cars 
to the payees, because the price of the cars was too high, or 
j^ome of them were not necessary to the business of the road,'* 
action might be taken by the court on a proper showing. 

A court of equity in possession of car trust rolling stock 
through its receiver, will not ordinarily, it is believed, refuse the 
owners of the property the exercise of their legal right to retake 
it upon default, unless it is prepared to order the receiver to 
oarry out fully the terms of the contract, though it might in a 
case of necessity suspend, temporarily, the exercise of this right, 
making due compensation for the use of the property in the 
meantime. 

It frequently happens that there has been default both be- 
fore and after the appointment of a receiver in the payment 
of the sums falling due under the contract. What compen- 
sation are the holders of certificates entitled to for the use of 
their property during these respective periods ? 

There can be no doubt that a reasonable allowance will be 
made for the use of rolling stock by a receiver, and for its de- 
terioration while in his hands. 

Thus in the case of the Union Trust Co. v%. Toledo and In- 
dianapolis Railroad Company, in the United States Circuit 
Court for the Northern District of Ohio, upon an order direct- 
ing the return of the rolling stock to the trustee under the car 
trust, it was directed that a master take account of the value 
of the use of the rolling stock, and the length of time it had 
been used by the receiver, and report to the court. 

In Central Trust Company v8. Toledo, Cincinnati and 
St. Louis R. R. Company, in the Circuit Court for the 
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District of Indiana, an important decree has been recently en- 
tered by Gresham and W. A. Woods, J J. The litigation covered 
several railroads which had purchased narrow-guage rolling 
stock under various car trusts and then become consolidated, 
and had afterwards passed into the hands of a receiver. A refer- 
ence was made to a master to determine, among other things, 
the legal status of the car trust rolling stock. Upon the 
filing of his report, and after a full argument, it was ordered 
that the owners of the rolling stock should receive certain 
specific suras for its use by the receiver, and also the value of all 
cars destroyed coring the receivership, and that such amounts 
should be paid out of the net earnings, if any, of the receiver, 
or, if these should prove insufficient, then that they should be 
a prior and paramount lien to be paid out of the proceeds of 
the foreclosure sale of the railroad prior to any distribution 
of such proceeds among the holders of the bonds secured by 
a mortgage on it. It was further ordered that as between 
the several constituent divisions of the consolidated road, the 
sums awarded for rental and repairs should be apportioned 
upon the basis of the number of miles run by the rolling stock 
on each division, that having been reported by the master a» 
the fairest method of determining the earning of the roUincr 
stock on the respective divisions of the consolidated road.* 

Compensation for the use of car trust rolling stock 
before the appointment of a receiver by an insolvent 
railroad company has been considered to come within the 
class of claims for labor and supplies which w^ere recognized in 
Fosdick V8, Schall, 99 U. S. 235, as entitled to payment out 
of the funds in the hands of the receiver. This general 
subject has already been treated before the Association in a 

*The Court of Common Pleas of Cuyahoga County, Ohio, in the case 
of the New York, Chicago and St. Louis R. R. Co., on the petition of the 
trustees under a car trust of rolling stock that had passed into the haud^ 
of the receiver of the railroad company, recently ordered the receiver to 
pay to the trustees $200,000 per annum for the use by him of the rolling 
stock, and to keep it insured and in the same repair as when he waii 
appointed. 
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learned paper by Mr. George Tucker Bispham, read at the 
third annual meeting in 1880. A reference to a few cases is 
therefore all that is now required. 

In the Toledo, Cincinnati and St. Louis case just referred to, 
it was ordered that the owners of the rolling stock should re- 
ceive compensation for the use of .their cars for the six months 
preceding the appointment of the receiver, at the same rate aa 
for its use by the receiver, and that this should be paid out of 
the net earnings in the hands of the receiver, but not out of 
the proceeds of the sale of the railroad until after the payment 
of the mortgage debt. No provision was made for payment 
for cars destroyed during that period. 

In Fosdick V8. Schall, 99 U. S. 235, cars had been sold to 
a railroad company under a conditional sale, and the road had 
afterwards gone into the hands of a receiver, who finding the 
cars necessary for the operation of the road, agreed to pay a 
monthly sum for their use, until they should be entirely paid 
for. Afterwards they were returned to the vendor, and the 
railroad was sold. The court held that compensation for the 
use of the cars by the receiver was properly paid out of the 
earnings of the road, but that as to the residue of his purchase 
money, the vendor was a general creditor and not entitled to 
payment out of the proceeds of the sale of the property, it not 
appearing that the current income of the road before the re- 
ceiver was appointed had been so employed as to deprive him of 
any equitable rights as against the bondholders. 

Fosdick VB, Car Company, 99 U. S. 256, arose in connec- 
tion with the same litigation. It appeared that the railroad 
company had bought cars under a conditional sale just before 
the receiver was appointed, and no payments had been made 
for them. They were sold as a part of the railroad property 
in a foreclosure sale. After the sale, it appearing that the 
cars had been used by the receiver without compensation, that 
the contract price was a reasonable one, and that the cars were 
needed for the use of the road, it was held that the vendor 
was entitled to be paid the full purchase money out of the pro- 
ceeds of the sale of the road. 
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Huidekoper vs. Locomotive Works, 99 U. S. 258, was 
another appeal in the same proceedings. The appellees had 
made a conditional sale of certain locomotives to the railroad 
company. They were used for some time by the company, 
and on the appointment of the receiver, were surrendered to 
the vendor and sold by him. at a loss. Tpon a petition to re- 
cover compensation for the loss, the court held that the vendor 
was practically in the position of one who had a lien on a 
chattel for purchase money, and had foreclosed his lien and 
recovered a part only of his purchase money, and that as to 
the balance of the debt due, he was general creditor and there- 
fore had no claim against the proceeds of the sale of the road. 

In Myer vs. Car Company, 102 U. S. 1, cars had been 
furnished by a car company to a railroad company, upon de- 
ferred payments under a so-called lease, and the road had 
then passed into a receiver's hands. The receivers used the 
cars after his appointment, and compensation was decreed to 
the car company in the court below for this use. The Supreme 
Court, in aflBrming this decree, said : " The money recovered 
below was only for the use of the cars by the receiver during 
the receivership, and the amount was substantially agreed 
on. In other words, it is in effect admitted that the use of 
the cars was worth to the court while operating the road 
under the trust created by the appointment of a receiver, at 
the instance of these appellants, just what has been decreed. 
There can be no doubt that it is the duty of a court to pay 
from the trust fund it has in possession all the debts it in- 
curred in its judicial capacity while administering the trust 
assumed, pending the litigation, on behalf of the litigating 
parties.** 

In Turner vs, Indianapolis, Bloomington and Western Rail- 
road Company, 8 Biss. 627, the court allowed the vendor of 
certain locomotives to a railroad company to bring an action 
against the receiver of the company for rental of the loco- 
motives, and for damages for injury to them while in his use, 
and afterwards held that the amount found by the jury to be 
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due was payable out of the funds in the hands of the receiver. 
It does not appear whether the funds were net earnings or the 
proceeds of a sale of the road. 

The retaking of possession of rolling stock by the tnistee 
under a car trust, for breach of the contract, is somewhat 
simplified when a receiver is in possession of the railroad. 

Thus in Huidekoper vs. Locomotive Works, reported in the 
Supreme Court in 99 U. S. 258, upon the petition of the receiver, 
he was directed by the court below to return certain car trust 
locomotives in his possession to the vendor and pay for the use 
of them. 

In the Union Trust Company V8. Toledo and Indianapolis 
Railroad Company, in the Circuit Court of the United States for 
the Northern District of Ohio (1884), an order was made by 
Baxter, C.J., that certain rolling stock in the hands of the 
receiver belonging to third parties under a car trust contract 
then in default, be returned to them within twenty days at 
some convenient point on the defendant's road. 

In the Toledo, Cincinnati and St. Louis Railroad case re- 
ferred to above, on the petition of parties representing various 
car trusts, it was ordered that the receiver deliver the rolling 
stock to the parties entitled or their order, at such points as 
they might respectively elect, reserving the question of the 
amount of rental to be paid for its use, and damages for lack of 
repairs and the replacement of rolling stock destroyed. After- 
wards upon a petition filed in the Circuit Court of the United 
States for the Eastern District of Pennsylvania by a holder of car 
trust securities against the trustee under one of the car trusts 
on this same road, a decree was entered directing the trustee to 
sell the cars in lots at public sale, on three weeks notice by 
advertisement, and to deliver to the purchaser his order 
on the receiver of the railroad company for the delivery of the 
cars, which was to be taken by the purchaser as a delivery of 
them, free of all trusts and claims. It was further decreed 
that the cars should be sold as they stood, without warranty 
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of their condition, and that the trustee should report the sale 
to the court, and distribute the proceeds under its order. 

In Brassey vs. New York and New England Railroad Com- 
pany, in the Circuit Court of the United States for the District 
of Connecticut, it was very recently ordered by Shipman, J., 
that car trust rolling stock in the possession of the receiver be 
appraised and sold by the trustee under the car trusts, free of 
any liens, in such lots as might be approved by the Board of 
Managers of the Car Trust Association ; that the trustee 
might receive payment of bids in car trust certificates to a 
certain extent ; that a report of the sale should be made to the 
court for confirmation, upon which and payment of the bids, 
the receiver should deliver possession to the purchaser. It was 
further ordered that the net proceeils of the sale be distributed 
among the holders of the respective series of car trust certifi- 
cates, pro rata, until each holder should receive the payment 
of his certificates with interest, and that the surplus should 
enure to the benefit of the railroad company. 

This decree was passed on a petition by the trustee and a 
majority of the holders of the car trust certificates, that the 
trustee might have leave to sell. The court held that as a 
sale was asked for, terms could be imposed as the condition of 
granting it, to the extent above indicated. , 

The petition and decree were opposed by the majority of the 
certificate holders. Prior to the receivership, the railroad 
company had paid ten per cent, of the principal of the bulk of 
the certificates. 

The order reserved for future consideration the question of 
payment for the use of the rolling stock by the receiver. 

The practice adopted in this case of a sale under the 
direction of the court having jurisdiction by its receiver 
over the railroad company, will aid in the solution of a very 
diflScult problem which has presented itself in connection with 
the retaking of rolling stock by a trustee on default. Even 
should the railroad company, in accordance with the provisions 
of the trust, be ready to deliver the rolling stock to the 
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trustee, how is the trustee to receive it, and what disposal can 
he make of it, pending a sale ? He clearly must provide a 
place to keep it in at the expense of the trust, and this, in the 
case of some of the lar<^e car trusts, would be a very difficult 
and expensive matter. In one of these, now in default, it has 
been estimated that the cars belonging to the trust would, if 
joined together, form a continuous train of seven tv-three miles. 
To provide for the reception and custody until a sale of such 
an enormous amount of property, would be a matter of so 
great expense as to constitute a very heavy burden upon tlie 
assets of the trust. 

Another serious difficulty in retaking rolling stock, would 
arise in the case of a company that has made default in its 
car trust payments, but has not passed into the hands of a 
receiver. It is well known that the cars of a railroad com- 
pany are at any one moment scattered throughout many 
different states, and in the temporary possession of many 
different companies. The railroad company might acknowl- 
edge the right of the trustee to retake the cars, and place no 
obstacle in his way, but at the same time refuse to perform the 
legal duty imposed upon it by its contract of delivering them 
to the trustee at some reasonable place on the line of its road. 
How, practically, can the trustee obtain possession of the pro- 
perty in such a case ? I must content myself with asking the 
question. The experiment has never been tried. Fortunately, 
there is no difficulty in this respect where a receiver is in 
possession, and such is usually, if* not invariably, the case, 
where a railroad has become insolvent and has defaulted on 
its obligations. 

A few words as to the commercial aspect of car trust securi- 
ties may not be out of place. 

In discussing this subject, it will be important to bear in mind 
that the holders of these securities, in a business point of view 
and free from all legal technicalities, stand in the position of 
one who has loaned money to a railroad company upon the 
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security of a lien or mortgage upon cars or locomotives — that 
is upon personal property. The value of the securities depends 
upon several considerations. 

First, upon the continuing solvency of the railroad company. 
As the company invariably gives its obligation in some shape 
or other to pay for the rolling stock, which is the debt to be 
secured, the vital importance of this consideration requires no 
comment. 

Secondly, on the relative value, at any time, of the rolling stock 
upon which the securities are based. In some cases, car trust 
securities have become of doubtful value because the rolling 
stock was built at a time of high prices, and because no cash pay- 
ments were made for it at the time of the delivery to the com- 
pany. In other words, the capitalist may find himself in the 
position of having loaned money to the full value of the property, 
upon a chattel at a time of high market prices for such 
property and the market price has fallen after the loan was 
made. It is clear that so far as his collateral gecurity is con- 
cerned, it may soon cease to be of sufficient value to protect 
the loan. 

The third consideration is one which is not so frequently 
thought of. Cases that I have cited, show that car trust 
securities, in the creation of which both of tht above con- 
siderations have been over-looked to a greater or less extent, 
have nevertheless not become in default, because, upon the 
appointment of a receiver for the railroad company, the property 
proved to be necessary for the operation of the road. It is 
important, therefore, to consider in making a sale of rolling 
stock to a railroad company on a car trust, whether the road 
is thereby so fully equipped in order to meet the requirements 
of its traffic in prosperous times, that upon the recurrence of a 
depression in railroad business, the company can carry on its 
decreased traffic without the cars and locomotives thus pur- 
chased. If it can do so, such rolling stock as has not been in 
great part paid for may be thrown back on the hands of the 
car trust. This, and the insolvency of the road occurring at 
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the same time, may leave the investor without security or pro- 
tection for the re-payment of his loan. 

Two years ago this form of investment was highjy esteemed 
by capitalists and nearly all car trust securities stood in the 
market substantially at par. The ease with which they were 
placed on the market may perhaps have led to a failure in 
the creation of some of the trusts to observe some of the im- 
portant considerations which I have referred to, for the pro- 
tection of the investors. This has led to numerous defaults 
recently, and this entire class of investments have suffered 
somewhat in public estimation, perhaps to an unreasonable 
extent. 

There can be no doubt that car trusts can be so organized 
that they may be a perfectly safe form of investment, and 
there is no reason why, with proper care in their creation and 
administration, they should not again be so esteemed by the 
business world and regain their former popularity with in- 
vestors. The value to railroad companies of this new method 
of obtaining additional rolling stock is certainly very great, 
as it enables them to secure it at once at a small present out- 
lay and to use it in such a way that it can pay for itself out 
of its own earnings. 

I am aware that my treatment of the subject of this paper 
may seem inadequate. In the earlier part of it, the 
many important legal questions touched upon could only be 
treated very briefly, for lack of space, and some of the cases 
cited in the latter part of it are not, strictly speaking, adjudi- 
cated cases, but rather in the nature of decrees entered by 
consent of the parties in interest. But I have thought it worth 
while to cite them, as they may prove to be of interest to the 
members of the profession engaged in litigation of this kind. 
Neither in the arguments of counsel nor in the opinions of the 
courts is to be found anything like full discussion of the 
new questions that have arisen in connection with car trust 

21 
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securities ; I have had, therefore, to content myself with some- 
what meagre materials in preparing this part of the subject. 
The field that I have worked may be said to be nearly virgin 
soil, and nihil est sirnul inveiitum et perfectum.* 

* The germ of the modern idea of a car truRt is found at a much 
earlier period in the history of corporations in Pennsylvania. In 1845 
the Board of Managers of the Schuylkill Navigation Company 
negotiated a loan for the purpose of "constructing or purchasing [canal] 
bargeSf the construction and use of the barg&s to be controlled by the 
board," but " the ownership to be vested in three trustees, to be held as 
security for the payment of the loan." Afterwards the purchase of cars 
was included in the scheme. The bonds issued for the loan bore interest, and 
the principal was payable in ten annual installments. Under the arrange- 
ment made the trustees were to transfer the bargci^and cars to the company 
when the loan waA fully repaid. The company isi^ued the bonds, purchased 
barges and cars from time to time, and after the lapse of about two years 
transferred them to trustees as security for the bondholders, with au- 
thority, in case of default by the company on the bonds, to sell any part of 
the property, upon the requisition of any bondholder. The trustees exe- 
cuted a deed of trust upon these terms, and " lea.«ted " the barges to the 
company "for a rent depending on the clear profit that might be derived 
from their use on the canal," and " leased " the cars to the company for a 
nominal consideration. 

In 1848 a new arrangement was made by which the trustees were author- 
ized to sell the barges from time to time for the benefit of the trust, and 
to "grant the use" of the cars to the Navigation Company on condition 
that it would pay the trustees all their expenses for repairing, etc., and 
would put them in funds to pay the principal and interest of outstanding 
bonds. Similar loans were afterwards made by this company, down to 
1865, and in some of the later ones locomotives were included. 

The sales to be made by the trustees were of the nature of the one con- 
sidered bv the court in the case of the Lehigh Coal and Navigation Com- 
pany vs. Field, cited above. This system of selling canal boats upon the 
installment plan, under a conditional sale, was very common on canals in 
Pennsylvania for many years, and as early as fifty years ago. 

The first legislative sanction ot a rolling stock contract is probably to 
be found in an act of the Legislature of Pennsylvania, approved April 
7th, 1852, (Pamph. Laws, 1852, p. 261). This act vested the franchisees 
and the entire property of the Schuylkill Navigation Company in its 
President and Board of Managers as trustees for its creditors. The trustees 
were authorized to borrow money to purchase boats and cars and to secure 
its repayment " by a specific pledge of the property acquired by sucli 
money;" until its repayment, the boats and cars were to be " held by the 
trustees specifically for" such repayment, and "without liability for any 
other debt or obligation whatever." 

It may be said that this act is interesting as being a species of legisla- 
tive receivership of an insolvent corporation. It wa^^ passed, as the pre- 
amble of the act states, upon the petition of creditors of the company. 



REPORT OF THE SPECIAL COMMITTEE APPOINTED TO CONSIDER 

AND REPORT WHETHER THE PRESENT DELAY AND 

UNCERTAINTY IN JUDICIAL ADMINISTRATION 

CAN BE LESSENED, AND IF SO, 

BY WHAT MEANS. 

T(9 the American Bar Association : 

The Special Committee, appointed by the Association at 
its last meeting to report at this one, whether the present 
-delay and uncertainty in judicial administration can be 
lessened, and if so, by what means, have the honor to report 
as follows : 

The resolution assumes that delay and uncertainty in 
the administration of justice do exist, and the assumption is 
unfortunately too true. The law's delay has been a reproach 
from time immemorial. In the Great' Charter, extorted from 
King John more than six hundred years ago, a solemn prom- 
ise was made for himself and his heirs, that they would " sell 
or deny or defer right or justice to no man." And in respect 
of the most important litigation that could then arise, the 
further promise was made : 

" We or (if we are out of the realm) our chief justiciary 
shall send two justiciaries through every county four times 
a year, who, with the four knights chosen out of every shire 
by the people, shall hold the said assizes in the county on the 
day and at the place appointed. And if any matters cannot be 
determined on the day appointed to hold the assizes in each 
county, so many of the knights and freeholders as have been 
at the assizes aforesaid shall be appointed to decide them as 
is necessary, according as there is more or less business." 

There was, furthermore, this stipulation : 

** We will not make any justiciaries, constables, sheriffs, or 
bailiffs but such as are knowing in the laws of the realm and 
are disposed duly to observe it." 

(323) 
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Four hundred years after these fruitless promises, Shak- 
speare made the Prince of Denmark count the law's delay 
among the ills of life. And the name of the ^' salle de» pas 
perdus " is now, as it has been for ages, the sad jest of waiting 
and weary suitors in France. 

The evils of delay and uncertainty every lawyer knows 
very well, and every suitor knows better. If the chief end of 
government be, as is often asserted, the dispensation of justice, 
whatever hinders or embarrasses the attainment of that 
end is an evil of corresponding magnitude. Society can in- 
deed exist, as it has often existed, where judicial administration 
is uncertain, weak, or corrupt ; but the effect upon public 
morals and national prosperity will be, as it has always been, 
disastrous. It is the concurrent testimony of all history that no 
country has ever maintained itself long in healthy prosperity 
where the people felt that their rights were not safe under the 
law. The insecurity of life and property which a dilatory 
or uncertain administration of justice entails operates as a 
blight upon enterprise and frightens away not only the timid, 
but all, even the boldest, who desire to dwell in peace and 
safety. These alternatives are presented to every political 
society — justice or violence. If the public authorities cannot 
provide by peaceful means for the prevention or redress of 
wrong, private associations will undertake a part of the task, 
and violence will essay to do the rest. Already we see 
arbitration committees in large departments of business sup- 
planting the courts, while in other quarters there are occa- 
sional outbreaks of violence, scandalous, and criminal, liable 
to confound the innocent with the guilty and menacing the 
very existence of social order. Society cannot allow any of 
its members to take the law into his own hands, or try to right 
himself by violence. Whenever it does so, it abdicates a part 
of its functions and in the end must give way to anarchy. 

If at the formation of a government it were asked how 
soon shall redress be made to follow an infraction of the laws, 
the answer would be, so soon as the facts can be made known 
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to the officers of the law. How near we have come to this 
ideal will appear hereafter. 

Tlie resolution of the Association presents three questions : 

I. What is the extent of the delay and. uncertainty existing? 

II. What are the causes ? 

III. What are the remedies ? 

The better to answer the first, we sought information from 
members of the Association in the diflferent states ; for an 
answer to the second we had only to follow the processes of a 
law-suit, as generally conducted ; and in answer to the third 
we venture the recommendations hereinafter made, to which 
the information received and our own reflections naturally led. 
We assume that the extent of the delay might best be meas- 
ured by the period between the beginning and the end of a 
law-suit, and the uncertainty by the number of reversals on 
appeal, and upon that idea we addressed a series of questions 
to one or more members of the Association in each of the 
thirty-eight states of the union. The answers contain a body 
of useful information and suggestion of which we have been 
prompt to avail ourselves. A copy of the questions and a 
summary of the answers are annexed to this report. 

Extent of the Delay and Uncertainty. 

It appears that the average length of a law-suit varies 
very much in the different states, the greatest being about six 
years and the least a year and a-half. The uncertainty varies 
also, the greatest average number of reversals in a single year 
being forty-eight out of seventy-three appeals, and the least 
forty -four reversals out of two hundred and forty-four appeals. 
In one of the states, from a series of Supreme Court reports, 
twenty-five volumes, taken at random, have one thousand one 
hundred and eighty affirmances and one thousand one hundred 
and sixty reversals. Nearly all the answers agree that the 
■delay and uncertainty can be lessened, though they differ as 
to the means. Some advise one remedy and some another. 
Our own views will be given hereafter. 
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The business in the two most important courts of the 
country, the Supreme Court of the United States and the 
Court of Appeals of New York, is well known. That of the 
former during its last October term, that is from October, 
1884, to May, 1885, was as follows : The number of cases on 
the docket at the close of October term, 1883, was eight 
hundred and forty -five ; the number docketed during October 
term, 1884, four hundred and seventy; total, one thousand 
three hundred and fifteen ; number of cases disposed of at the 
term closed in May, 1885, four hundred and sixty-four; 
number of cases remaining undisposed of, eight hundred and 
fifty-one; total, one thousand three hundred and fifteen; 
number of cases continued under advisement from October 
term, 1888, ten ; number of cases argued orally, one hundred 
and ninety-six ; number of cases submitted, one hundred and 
nineteen ; number of cases continued, sixteen ; number of 
cases passed, eight; total, three hundred and forty-nine; 
number of cases affirmed, one hundred and ninety-nine; 
reversed, ninety-seven; dismissed, thirty-nine; docketed and 
dismissed, twenty-seven ; questions answered, two ; settled and 
dismissed by the parties, eighty-five; dismissed in vacation 
(under the 28th rule), fifteen ; total, four hundred and sixty- 
four. The number of opinions delivered was two hundred and 
seventy-two. Judging by the past, it is estimated that the , 
docket at the end of the next term will contain one thousand 
three hundred cases. 

The business of the Court of Appeals of New York, was as 
follows : The number of appeals on the calendar at the be- 
ginning of 1885, was seven hundred and eighty-two; when 
the court adjourned at the end of June, for the summer vacation 
the number was eight hundred and seventy-three. During 
1884, four hundred and eighty-seven decisions were rendered, 
including appeals from orders entitled to be heard as motions. 
Some of these decisions disposed of more than the particular 
case ; one, for instance, disposed of thirteen cases then on the 
calendar. In addition to the four hundred and eighty-seven 
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decisions just mentioned, there were ninety- two on motions 
called non-enumerated. The whole number of decisions during 
1884, appears thus to have been five hundred and five, leaving 
a calendar constantly increasing. The number of appeals in 
1884 — that is, of returns filed in that year — was six hundred 
and seventv ; the number in the first half of 1885 has been 
three hundred and fifty- eight. 

In respect of delays in the other courts of the country, it is 
difficult to obtain statistics sufficiently comprehensive and at 
the same time sufficiently minute to form the basis of an exact 
report. In the city of New York, we have, however, the means 
of ascertaining with considerable exactness the number of cases 
brought into the courts, and the number decided within a 
definite period. It is to be regretted that it is not made the 
duty of some public officer in every state to furnish the statis- 
tics of litigation. The laws provide for statistics of many 
branches of business and many transactions of government ; 
and it is remarkable that provision has not been made for the 
operations of that department of the government which most 
affects the security and well-being of the people. In the City 
of New York, as has been said, w^e are able to give details of 
judicial administration, from which some lessons at least may 
be drawn for the whole country. 

There is in this city a Supreme Court of general jurisdic- 
tion throughout the state, with seven judges, a Superior Court 
of general jurisdiction within the city, with six judges, a Court 
of Common Pleas having also general jurisdiction within the 
city, and six judges; there is a City Court having jurisdiction 
of civil actions for money demands of $2000, eleven District 
Courts with jurisdiction of money demands to 8250, and one 
Surrogate, besides three judges of the Court of Sessions and 
eleven Police Justices — the last fourteen being exclusively 
occupied with criminal business — making fifty-one judges in 
all for a population of a million and a half on Manhattan 
Island. The business waiting and the business done in these 
Civil Courts is reported as follows: On the Supreme Court 
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Special Term calendars from the 1st of October, 1883, to the 
end of June, 1885, there were placed one thousand two hundred 
and ninety-five issues of fact and two hundred and seventy- 
three demurrers, the oldest issue being 1st February, 1873, and 
the latest 16th June, 1885; six hundred and twelve of these 
issues and one hui^dred and sixty-two demurrers were tried, 
dismissed, or submitted. Every case was called in its order, 
and, if ready, tried. On the jury (circuit) calendars from the 
1st October, 1883, to the end of June, 1885, there were placed 
four thousand five hundred and eighteen causes, excluding two 
hundred and twenty-eight run down on the first call, and added 
to the calendar a second time with new membera. The oldest 
issue was dated 18th January, 1860, and the latest 22d June, 
1885. Of all these causes, seven hundred and forty-two only 
were tried while one thousand one hundred and twenty-three 
were dismissed, referred, discontinued, settled, or abated. All 
the causes on these jury calendars were called down to and 
including four thousand and three. 

From the 1st of October, 1883, to the end of June, 1885, 
the courts were in session eighteen months, of twenty days 
for each month, making three hundred and sixty court days in 
two years, during which time five causes were daily disposed 
of, on the average, in the several jury terms, and two causes 
daily, on the average, in the Special terms. 

The business done at the Chambers, during this period, 
resulted in the making of more than thirty thousand orders 
after hearing argument. 

In the Superior Court during 1884, the General Term dis- 
posed of one hundred and ninety-two appeals, the Special 
Term tried two hundred and forty-nine causes, the Jury Terms 
six hundred and eighty-nine. There are now one thousand 
seven hundred and forty-six cases awaiting trial, of which 
eighty-six are at the Special Term and one thousand six hun- 
dred and sixty at the Jury Terms. There are no arrears at 
the General Term. The orders made at Chambers numbered 
eleven thousand nine hundred and eighty-three. 
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In the Common Pleas, during 1884, three hundred and 
seventy-two appeals out of a calendar of five hundred and 
seventy-seven cases were decided at the General Term, in- 
cluding one hundred and seventy-nine appeals from the Dis- 
trict Courts; thirty-six cases out of a calendar of one hundred 
and thirty-one were tried at the Special Term. Two hundred 
and twenty-nine were tried at the Jury Terms between October, 
1888, and June, 1885, out of a calendar of one thousand eight 
hundred and ninety-two cases. Seventeen thousand eight hun- 
dred and seventy orders were made at Chambers. 

In the City Court, two thousand two hundred and fifty- 
seven cases were placed on the calendar, between July, 1884, 
and July, 1885, of which one thousand six hundred and eight 
were tried or otherwise disposed of. It takes five months to 
reach a case in its regular order. 

In the eleven District Courts twelve thousand one hundred 
and seventy civil actions for damages were tried in 1884, and 
thirty-three thousand nine hundred and twenty-four cases of 
defaulting tenants and of corporation penalties were disposed 
of. There are no delays. A case is generally tried in two 
weeks from its commencement. There were only one hundred 
and seventy-nine appeals to the Common Pleas, and of these 
not more than three were taken to the Court of Appeals. In 
less than three per cent, of the cases was a jury demanded. 

In respect of uncertaintv we can easilv find the number of 
reversals in each state. We content ourselves with four states. 
An examination of the last volume of Reports of Decisions 
in the courts of last resort of New York, Pennsylvania, Ohio, 
and Virginia, respectively, four states which may be con- 
sidered representative and which have courts of appeal sepa- 
rate from the courts of first instance, gives the following 
results : Volume 97 of the Reports of the New York Court 
of Appeals, contains seventy-nine decisions, of which thirty- 
eight were reversals. The judges cited in their opinions 
four hundred and forty-nine decisions, being three hundred 
and fifty-three made in New York, fifty-six in England, 
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Scotland and Ireland, eight in our Federal Courts, seven in 
Massachusetts, four in Pennsylvania, three in Vermont, two in 
Connecticut, two in New Hampshire, two in California, two in 
Minnesota, two in Alabama, and in New Jersey, North Caro- 
lina, Kentucky, Florida, Virginia, Indiana, Maine, and Iowa, 
one each. Volume 105 of the Pennsylvania Supreme Court 
Reports contains ninety-five decisions, of which forty-four 
were reversals. The citations of the judges were four hun- 
dred and fifty-one. Volume 39 of the Ohio Supreme Court 
Reports contains ninety-eight decisions, of which forty-six 
were reversals. The citations were many. Volume 78 
of the Virginia Supreme Court Reports contains eighty-one 
decisions, of which forty w^ere reversals. The citations were 
five hundred and seventy-six The sources of these citations 
made by the judges of Pennsylvania, Ohio, and Virginia in 
their opinions, were as various as those made by the judges 
of New York. 

These were the decisions cited, examined, and commented 
on by the y^rf^^g in making up their own opinions. But the 
decisions cited by counsel and pressed upon the judges for 
their consideration were, it is safe to say, ten times as many. 
In Volume 88 of the New York Reports, the number of 
cases cited by counsel was five thousand and thirty-seven. A 
single case reported in Volume 97 shows that the counsel on 
the two sides cited two hundred and eighty-five decisions, of 
which one hundred and twenty-five had been made in New 
York, sixty-one in England, two in Ireland, four in Pennsyl- 
vania, four in North Carolina, four in Massachusetts, two in 
New Hampshire, two in New Jersey, two in Kentucky, two in 
Federal Reports, and from Maine, Vermont, Iowa, and South 
Carolina, one each. 

Some of the appeals w^ere from courts which were them- 
selves courts of appeal from lower courts. Thus the cases in 
the New York Court of Appeals were reviews of judg- 
ments and orders in the General Terms of the Supreme 
Court and the Superior Courts of cities, rendered on appeals 
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in each from a single judge of the same court. Volume 
42 of the New York Sopreme Court Reports contains one 
hundred and thirty cases reported in full, fourteen "memo- 
randa of cases not reported in full,*' and three hundred and 
seventeen " decisions in cases not reported." Of the first two 
classes, eighty-two were reversals, that is to say, eighty-two 
out of one hundred and forty-four ; more than half. Of the 
last class sixty-nine were reversals, that is more than one in 
five ; and of all the four hundred and sixty-one cases decided, 
ninety-six were reversals. The first page of the volume men- 
tions fourteen cases, reported in eight volumes of Hun's 
Reports (25 to 32) as having been taken by appeal to the Court 
of Appeals, of which five were reversals and one a modification 
of the decision below. This Volume 42 contains a list of 
one thousand one hundred and twenty decisions cited by the 
Court; whether cited in making the decisions not reported 
does not appear, but probably they were the citations in the 
cases reported fully or partly. In that view, if an average 
could be made, each of the one hundred and forty-four decisions 
rested on about eight previous decisions. Now it is proba- 
ble that of the decisions in cases not thought worth reporting, 
few, if any, went to the Court of Appeals. Taking that for 
granted, it shows, that the defeated parties acquiesced in the 
sixty-nine reversals. Of the other cases it would require an 
actual count to show how many of them were reviewed by the 
Court of Appeals. 

The Causes of the Delay and Uncertainty. 

The best method of ascertaining the causes of delay' is, as 
we have said, to follow the usual processes, and to discuss them 
as we go along. The first natural step is a complaint of the 
party aggrieved. By the common law this step was full of 
danger ; it was necessary to choose first between two high- 
ways, one called legal and the other equitable, and on turning 
into the former it was found divided into several lesser ways, 
or by-ways, called forms of action. The suitor was obliged to 
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choose one among them all, at the hazard of irretrievable 
defeat. This was the rule of the common law, and is still the 
rule of about half the states of the Union. Tlie other method, 
that which the other half of the states and all the territories 
but one now pursue, is to have one highway only, or, to drop the 
figure, one form of action, in which the facts are to be set forth 
as they are or are supposed to be, and such relief sought as 
those facts may warrant. Between these two methods we see 
no room for doubt as to the choice. The methods of the com- 
mon law were unwise and injurious. They were unphilo- 
sophical ; they had no significence except as marks of a school 
of dialectics, now in all else forgotten, and they exposed the 
suitor to unnecessary entanglement in a maze of forms, over 
and above the hazard of the law and the evidence ; the hazard 
of doubtful law conjectured out of irreconcilable precedents, 
and of disputed facts extracted from contradictory evidence. 

A law-suit is a contention before the judges of the land 
respecting an alleged infraction of law. Whether the com- 
plaint be made by the state or by the citizen, whether 
the demand be for the prevention or redress of a private 
wrong or the punishment of a public one, the ground of the 
complaint always is, that the defendant has violated, or is 
about to violate, a legal precept. Two fundamental questions 
are thus raised — what is the fact and what is the law. To 
the answering of these two questions all others tend, and 
as they are answered surely, easily, and speedily, or otherwise, 
the success or failure of judicial administration is determined. 

The theory of a law-suit is, therefore, to hear what the 
parties have to say, and to decide between them. In doing 
this, the simplest and most direct method is the best. The 
plaintiff must make his statement ; that is the first step ; the 
defendant must make his answer or be held to admit the truth 
of the complaint, that is the second ; if they difl'er, the truth 
of the fact must be ascertained ; that is the third ; and 
then the law must be applied, which is the fourth step and 
the last if there be no appeal. These several steps may 
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be shorter or longer. A short one is the best if it be a 
sure one. Some side steps may have to be taken, according 
to the circumstances of particular cases. But in all, not a 
single unnecessary step should be required or allowed. In 
other words, no form or proceeding should be permitted which 
is not necessary to ascertain or preserve the rights of the 
parties, no form or proceeding that cannot be understood by 
either party, none that causes needless delay or needless ex- 
pense. There must, however, be a complaint, and if there 
be an answer there must be a trial of the fact, a judgment of 
the law, and an execution of the judgment, with occasional 
incidental proceedings, such as orders made in the progress 
of the cause to insure the efficiency of the judgment. In 
other words, there may be in civil actions, these several 
processes — the complaint, the answer, possibly a reply, 
the provisional remedies of arrest, replevin, injunction, 
attachment, receiver or deposit, a trial of the facts in issue, 
the judgment of the law, the execution of the judgment and 
one or more appeals, twelve or fourteen distinct processes, 
most of which are or may become necessary in a severely 
contested law-suit. The problem is how to expedite them 
all, preserving at the same time every right of the parties, 
and to cut off, with an unsparing hand, whatever is not 
necessary to this design. 

Before discussing the regular and essential processes, let 
us discuss briefly the incidental ones, and say here once for 
all what we have to say about them. The first observation is, 
that they should never be allowed to retard the progress of 
the main contention. Whatever motions may have to be made 
respecting an arrest, an injunction or any other of the pro- 
visional remedies, they can be made without postponing the 
issue, the trial, or the judgment. The practice of converting 
the incidental into the principal is not to be commended ; on the 
contrary, it is to be strortgly condemned. The practice, how- 
ever, grows apace. Actions are brought, not with a view to 
the final trial and judgment, but with the view of gaining a 
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temporary advantage, which may, from the sheer pressure of 
inconvenience and delay upon an adversary, force him to yield, 
through the operation of an arrest, or an injunction, or a 
receiver. This is a dangerous proceeding. The motions are 
heard on one-sided aflSdavits, evidence of the loosest and 
most dangerous kind. The abuse of injunctions especially 
has grown to be a serious grievance. We have no hesitation 
in recommending that they should never be granted, except 
on positive evidence, after adequate security given to cover all 
possible injury from their operation, with an opportunity 
afforded of hearing both sides without delay, and the positive 
requirement of a decision within a fixed and short period. 
We do not think injustice would be done if a decision within 
a week were required. In the courts of the United States a 
restraining order cannot be made, unless " there appears to 
be danger of irreparable injury from delay." 

Returning now to the regular processes of a law-suit, we 
must remember that one of the parties at least is generally 
not averse to delay. It often happens, more often than other- 
wise, we fear, that one of them is very desirous of delay and 
strives for it. So that when we are considering how the 
several steps in a suit can be shortened, we must consider how 
they can be shortened against the will of one of the parties. 
For if both parties really desire a speedy decision, they can 
materially shorten every step and hasten every movement. 

Before proceeding to consider these questions, however, let 
us observe that all law-suits are not necessarily or properly to 
be treated in the same way. That, indeed, was the old plan of 
the English common law. A claim on a note of hand was treated 
like a claim to an estate. The parties came into court in the 
same solemn manner, the WTitten pleadings were of the same 
formality, the trial was by the same machinery, the decision 
and the enforcement of it brought about by the same methods. 
Here, we think, was a mistake. When the parties have them- 
selves stipulated in writing for the payment of a given 
sum of money or the delivery of a specific thing or the 
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performance of any other specific act at a specified time the 
process in dealing ^ith a dispute between them should be sum- 
mary. They have stipulated for a certain thing to be done 
at a certain time, and except in very exceptional cases should 
be held to a prompt disposition of their respective pretensions. 
This has been done in the state of New York by a special 
statute, under which a tenant who fails to pay the stipulated 
rent at the stipulated time may be made to surrender posses- 
sion to his landlord, leaving all other questions between them 
to be settled afterwards. And in England it has been pro- 
vided by statute, that upon a promissory note or other negoti- 
able instrument, the holder may have summaiy judgment, 
unless the defendant shows upon oath reasonable grounds 
of defence. We think, therefore, that a distinction should be 
made between diflferent classes of claims, and while most of 
them may be left to the ordinary processes, some should be sub- 
jected to those which are summary. The reason for the distinc- 
tion lies in this, that in the latter class of cases the parties have 
agreed upon everything, or nearly everything which the courts 
could have done for them, and have left little to be disputed. 
And furthermore, the exigencies of commerce will not admit 
of the delay which other claims may suffer, without the same 
loss or inconvenience. 

Confining ourselves for the present, however, to the delays 
in an ordinary law-suit, how are they to be dealt with? 
Opportunity to answer the charge must be given to every per- 
son charged with an infraction of law. Such an opportunity 
involves some delay. It is an inconvenience inseparable from 
human administration. Slow justice is better than swift 
injustice. Do your work as quick as you can, but do it well, 
is the law's commandment to all its judges. And as to 
certainty — that is to say, absolute certainty — it cannot 
he aflirmed of anything dependent on human judgment. 
The most that a judge can declare is this : I infer from the 
evidence such to be the fact, and I find in the law-books such 
to be the law. It is only omniscience and omnipotence, that 
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can in an instant discern the fact and administer the law. All 
that can be expected of any system of judicial administration 
among men is that it makes the nearest approach that man 
can make to the unerring judgment of an infallible mind. 

Beginning with the first step of the complaining party, 
his complaint, it should be as simple as possible. Its only 
office is to apprise the other party of what is charged and 
demanded, confine the action of the court to the charge 
and to make the record. The next step is the answer. How 
much time is it reasonable that a defendant should have for 
answering a charge? And preliminary to that question 
is another, that is, where is the answer to be made, for 
if it must be made in open court, the parties will have 
to wait for its sitting. But if the answer may be deliv- 
ered in writing at any time, either by filing it with the 
clerk or giving it to the party, such a time should be fixed as 
will, on an average, answer the needs of a defendant, so that 
there shall be as little occasion as possible for an application 
to enlarge it. Ten days will answer in most cases ; twenty 
days should answer in all but the most exceptional ones. 
Oral pleadings are not suited to the habits of our people. 
The time of the Buitor has become too much occupied. 
Written pleadings, rightly conducted, are, in fact, labor-saving 
processes. Convenience, as well as certainty, require that 
both complaint and answer should be formulated and reduced 
to writing. 

The charge and defense being developed, the state is to 
intervene and dispose of the controversy. Whatever of delay 
now occurs is the fault partly of the state and its officers and 
partly of the contestants. The state has an interest in bringing 
the contention to an end as speedily as possible for the sake of 
peace, if there were no other reason. But there are other 
reasons. The mere presence on the records of an undecided 
case tends in some degree to interfere with the disposition of 
the other cases, for it stands in the way, and acts as a menace 
of intrusion into the order of business. Therefore, whenever 
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the court is ready, and the parties without sufficient excuse 
are not ready, the case should be dismissed from the court. 

Supposing, however, both the parlies to be ready, the 
state should be ready also. This is a duty which the 
body politic owes to all suitors ; a duty which, however 
neglected, is none the less imperative and of universal 
application. The state should never keep the citizen 
waiting for justice longer than is necessary to bring the 
judges to their seats. There are two maxims, a strict 
adherence to which would go far to wipe away the reproach of 
the law's delay, one that the state should be ready for the 
trial when both the parties are ready, and the other that if 
both are not ready when one of them is, the unready one should 
be put in default, uuless he offers an excu-^e satisfactory to the 
Court, and conformable to previously defined rules. Make the 
the rules for these excuses precise and inexorable. The 
parties can, of course, waive them if they choose. But, if 
insisted upon by either, the Court should not be permitted 
to dispense with them any more than it is permitted to dis- 
pense with the period of limitation for an action or an appeal. 
One of the rules should declare, that the absence or engage- 
ment of counsel elsewhere is not to be accepted as an excuse. 
To allow it would be to impose a sacrifice which neither the 
counsel nor the party in the one suit has a right to expect of 
either counsel or party in the other. And, moreover, the inter- 
ests of the public are opposed to it. Neither should the 
convenience of a party be jin excuse. It is especially his 
business to be in court, when his adversary is there to con- 
front him. No more should the absence of a witness, unless 
it be shown that the party offering it has done everything that 
could be reasonably expected of him to prevent the absence. 
These may all be rules now, in some courts and places, but 
they are generally enforced with laxity, if enforced at all. 

Suppose the trial once begun, how can it best be brought to 
an end ? By trying the issue as rapidly as may be with safety, 
and so trying it that the process shall not have to be repeated. 

22 



338 REPORT OF THE SPECIAL COMMITTEE. 

Observe the process as it is now presented. No sooner is the 
trial opened than a wordy debate begins. Question after ques- 
tion is objected to ; the objection is discussed for and against ; 
the law reports are brought in and read, that it may be 
seen what some judge, learned or unlearned, in the same 
state or some other state, has said on some question, more 
or less like the present, and all this with the uncertainty 
that, if on one or more appeals other judges think that 
the question has been improperly admitted or improper- 
ly rejected, the whole trial goes for nought, and a new 
one has to be fought over with perhaps the same experience 
and the same results. The wonder is, not that so many trials 
fail, but that any one ever gets through aright. It follows, as 
might have been expected, that we so often find practical 
failure in the search for theoretical perfection. It might be 
well, possibly, if there was time for it, that every question 
should be discussed until nothing more could be said on either 
side, but if that were to be done, no patience could survive 
the trial. The habits now prevailing and growing worse 
every day must be changed ; the w^earisoine questioning of 
witnesses must be curtailed ; the interminable debates must 
be stopped; appellate judges must consider more often, not 
whether a question was theoretically right, but whether its 
reception or rejection was practically injurious ; and especially 
when a jury is in the box, the Court must look to their con- 
venience and spare their time. In short a radical reform in 
the methods of trial courts must be somehow wrought out. 

This picture of a jury trial, though by no means imaginary, 
may not answer for all parts of the country, but there is so 
much similarity that we may safely reason from this specimen. 
We know that a great deal of time is misspent. First, 
the unpunctuality of the judge, if unpunctunlity there be, as 
does often happen, is a serious grievance. He has no right to 
trifle with the time of lawyers, suitors, and witnesses, and even 
though he may have perhaps the excuse that he has been 
detained by judicial duty at Chambers, he should remember 
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that one of the first duties of a public officer, especially a 
judicial one, is so to arrange his engagements that one shall not 
clash with another, and the public thence put to inconvenience. 

Let us take our seats as spectators of a severely-contested 
jury trial in a court of general jurisdiction of one of our 
cities, say in the City of New York, and see how one of them 
at least is conducted. The hour of the sitting is fixed for 
eleven o'clock. At that hour a crowd of lawyers, suitors, 
witnesses, and spectators is in attendance ready for the judge. 
He comes, perhaps punctually, and perhaps not punctually, but 
after a few minutes, or a quarter of an hour, or half an hour, 
nobody can foretell which. 

At last he appears, and begins by asking what suits are 
ready, or rather by calling over the calendar, an unintended 
but real invitation to the parties, one or both of them, not to 
be ready. This call, and the little debates which follow, take 
perhaps another half hour ; so that the spectators may think 
themselves fortunate if they see a suit begun as early as 
twelve o'clock. It is then brought on and the names of the 
attending jurymen are called as they are drawn one by one 
from the wheel. Some questioning generally follows; now 
and then a contest and a side trial over one or more of the 
names drawn; but at last a jury is completed. Then the 
case is opened by the plaintiflF, and the examination of wit- 
nesses begins. When three or four questions have been put 
and answered, some objection is made ; it is duly debated for 
a few minutes, or it may be for an hour, or even for hours ; 
the judge decides, the question being allowed or disallowed; 
an exception is noted, and the questioning starts again. In a 
short time, however, comes another objection, when the pro- 
cess of debate, decision and exception is repeated, and so on 
until, perhaps, the day is spent before the first witness is dis- 
missed, and an adjournment to the next day is taken. The 
next day comes and goes, with the like experience, and so 
another, and yet another, until at last, the testimony being 
finished, a discussion is opened upon one or more request to 
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the judge for his charge to the jury ; then follows the charge^ 
the exceptions to the charge come after, and finally the ver- 
dict, with perhaps fifty or an hundred exceptions on the 
record. 

The trial being ended, a re-examination of all the legal 
questions that arose can generally be had if either party 
desires it, and one or the other will desire it, if he thinks he 
can derive advantage from it. The method of re-examination 
differs in different states ; in some the questions are carried 
directly to another court ; in other states they are re-exam- 
ined in the same court by other judges or possibly by the 
same judge. The success of whatever method depends upon 
the ability of the judges; of the trial judge in the first place, 
and the re-examining judges in the second. An incompetent 
judge is an expensive officer. It were better for the state if 
all the incompetent aspirants for judgeships who beset nomi- 
nating conventions or executive chambers, were provided for 
at the public expense in some other way, than that they should 
be seated upon the bench to harass and bewilder suffering 
counsel and more suffering suitors. 

Whatever may be said in other respects of the institution 
of the jury for civil cases, it cannot be denied that it is the 
cause of great delays. This is the effect principally of two 
causes, one of which is the requirement of unanimity. When 
the jury is discharged, by reason of disagreement, the case 
has to be retried. Another and much more considerable 
cause of delay in the final result, is the ordering of a new trial 
for misdirection of the court or an erroneous admission or 
rejection of evidence. This may b^ obviated to a great extent 
by requiring the verdict to be special, upon questions sub- 
mitted by the judge. The result would be that an error of 
the judge upon the trial would not require a new trial, unless 
the error related to a finding essential to the judgment ; that 
is, one without which the judgment could not have been ren- 
dered. We shall recur to the subject. 

Costs, too, have something to do with the delays. Two 
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theories are propounded respecting them ; one that they 
should be made sufficient to cover all the expenses of the 
4successful litigant ; the other that they should cover only the 
fees of the court officers, such as clerks and sheriffs. On one 
side it is argued that a party who has put his adversary to 
needless expense and suffered defeat in the suit, ought 
justly to indemnify this adversary ; on the other side it is ar- 
gued that no system of costs will prevent an unjust claim or 
an unjust defense, and that in most instances they are instru- 
ments of oppression, rather than of justice, and if they are 
made to depend at all upon the discretion of the judge the 
discretion is dangerous. The choice between the two depends 
more upon experience than on theory. And we think experi- 
ence has shown that to allow no costs, except the fees of 
the officers, is better than to attempt an indemnification for 
expenses of the prevailing party. 

It appears to us that a great deal of time is wasted and 
no little uncertainty introduced into the law by the habit of 
delivering long opinions at the time of pronouncing judgment. 
Any one who will look into the decisions of Lord Mansfield 
will perceive the difference between the old habit and the 
new, much to the disparagement of the latter. Our volumes of 
reports have too many dissertations in the shape of opinions. 
The inconvenience thence arising is manifold ; the time of the 
judges is wasted ; the reports and the cost of the reports are 
grievously swollen ; aud worst of all there is the chance, with 
reverence be it spoken, that some of the dissertations, if their 
•expansion goes on, may be delivered in clouds of verbosity, 
covering as with a fog the points to sight and steer by. 

We think, moreover, that giving by statute a preference 
to certain cases on the calendar is a mistake. The courts 
may well be trusted for the regulation of their own calen- 
dars ; when they find a case to be of such public import- 
ance as to require a hearing before all others they will be quite 
sure so to hear it. Whenever the state enacts that one case 
«hall be heard before another, which stands ahead of it in 
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order, it confesses its own negligence or inability to provide a 
prompt hearing for all. 

The preparation of the record for re-examination is often 
made a serious affair, and takes no inconsiderable time. Whv 
it should is not apparent. All that is needed is a transcript 
of such part of the record as is necessary for re-examination. 

The question of appeal is always a serious one. How many 
successive appeals should be allowed, and within what time 
should they be taken ? The answer to the first depends upon 
the organization of the courts. In the State of New York, for 
instance, where there are upwards of seventy co-ordinate trial 
courts of the highest original jurisdiction, it would be out of the 
question to give an appeal from each of them to the Court of 
Appeals ; there must, of necessity, be a previous sifting of the 
case by a proceeding in the nature of an appeal in the origi- 
nal court itself; that is, an appeal from one judge to two or 
three co-ordinate judges. In other states the same reasoning 
may not apply, and one appeal may suffice. The time allowed 
for an appeal should be short. It is now in many instances 
long, grievously long indeed; a year, two years, sometimes 
six or seven. 

The formalty of appealing should be as simple as possible ; 
nothing should be required but a notice that a party does 
appeal, a transmission to the appellate court of a copy of the 
record and security to abide the judgment, unless the sug- 
gestion hereafter made should be adopted, requiring a brief 
of the objections to the judgment appealed against to be 
filed with the notice of appeal. The problem is how to 
facilitate the hearing and decision when the record has 
reached the higher court. To solve it, we must com- 
pare the work to be done with the workmen who are 
to do it ; in other words measure the workmen with the 
work. We must have skilled workmen, no doubt of 
that, or the w^ork cannot be done ; that is, it cannot be 
done to answer the purpose of the work, which is the same 
thing as saying that it cannot be done at all. We know* 
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how many hours there are in a day, and how many of these 
hours a man with a sound mind in a sound body can devote 
to work. We must put upon him, therefore, no more than 
he can do, for then the work will not be done. It is true 
that one man's rights are as sacred as another's ; but it does 
not thence follow that a little case should go to the highest 
court if a great one does. We have courts for small causes, and 
nobody is foolish enough to think that the costly machinery 
of the higher courts should be used for them. We make as 
many courts of appeal as the people of each community 
think expedient ; some more, some less. Nobody dreams 
that we should go on multiplying appellate courts so long as 
any suitor wishes to try his hand again. There must pe a 
limit to litigation, and that may be reached by limiting the 
causes that are to go to the courts of appeal, or increasing the 
judicial force, that are to take hold of them, and put an end 
to them. 

The Supreme Court of the United States can hear and 
decide four hundred cases in a year and no more. It is folly, 
then, it is grossly unjust, to send to it more than that number 
of cases. Where, it may be asked, shall the line be drawn ? 
That depends upon the ability of the judges for the time being 
to hear and decide promptly. It was drawn through one point 
a century ago, it may be drawn through another to-day and 
through another a quarter of a century hence, according to 
the number of cases in the lower courts. When the govern- 
ment was founded appeals were allowed according to the sup- 
posed needs of suitors of that day, but the hundred years 
since have so increased litigation that the privilege of appeal 
must be more restricted than it is. There may be and there 
should be as many intermediate appellate courts as the interests 
of suitors require. Certain cases there are in which the 
Supreme Court has, by the Constitution, original jurisdiction, 
and therefore the appellate jurisdiction must be so limited as 
not to embrace, counting in the original cases, more than four 
hundred in all. In selecting these, the interpretation of the 
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Federal Constitution and laws should be the chief object. Not 
a single question of fact should go up in any case whatever. 
And what is here said of the Suprem^e Federal Court applies 
with equal force to the highest appellate courts of the states. 
It may be well also to observe here that the labors of all appel- 
late judges would be much relieved, if a brief statement of the 
objections to the judgment were required to be filed with the 
clerk at the time of appeal. 

The foregoing observations respecting the Supreme Court 
of the United States lead us naturally to the other Federal 
courts. The delay there is often greater than in the state 
courts. Federal legislation has tended latterly towards en- 
larging the jurisdiction and increasing the labor of the Federal 
judges. Whether this be wise or unwise it is not within the 
province of this report to discuss. But it is appropriate to the 
discussion to say, that in our judgment, the practice in the 
Federal courts within a state should be made to conform to 
that of the state courts, for the reason that the people and the 
profession should be saved the time and the trouble of study- 
ing and practicing two systems. The act of Congress of June, 
1872, requires this conformity in respect of legal actions, but 
leaves the equitable ones to be governed by the rules frame<l 
by the Supreme Court judges. We think that the practice in 
the latter class of cases should be conformed so far as it mav 
constitutionally be done to that of the state courts, in respect 
of equitable as well as legal actions ; and furthermore, that 
whenever in any state the two classes are merged in one they 
should be merged in the same way in the Federal courts. It 
has been suggested, and with much force, that there should be 
a code of procedure, civil and criminal, enacted by Congress 
for all the Federal courts in all the states. If there were 
reason to expect that the adoption of such a code, simple and 
direct, without unnecessary details, would lead to the adoption 
of one like it in the states, we should think it very desirable. 
But until then we think that the entire conformity of Federal 
to state procedure in all actions, is greatly to be desired. In 
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respect of substantive law, we think also that the act of 
Congress, which provided so long ago as 1789, that the laws 
of the several States should be rules of decision in trials at 
common law in the Federal courts should be made applicable 
to all trials and to embrace all law not purely federal. 

The statistics of business in the Federal courts show that 
many of the districts are so greatly in arrear that there is a 
practical denial of justice. How these courts should be recon- 
stituted we do not inquire, further than to call attention to the 
principles we have elsewhere discussed, and to add that we 
think an appeal should be provided against every judgment 
rendered by a single federal judge to two or more judges hold- 
ing an intermediate court. 

We ought not to omit mention of the courts in the District 
of Columbia. They are specially important, because they have 
close relations with the administration of the Federal Govern- 
ment. It is enough, however, to say here that the judicial 
administration of the District violates almost every principle 
that we are now endeavoring to establish. The courts are 
badly organized, their procedure is faulty, and the substantive 
law is uncertain and confused beyond that of any other com- 
munity in the United States. Of twelve appeals from the 
highest court in the District, decided by the Supreme Court 
of the United States during the last term, seven resulted in 
reversals, four in affirmances, and one was dismissed. 

We have so far considered only the proceedings in a lawsuit 
of a civil character, and have paid no attention to criminal 
proceedings. They scarcely need special mention. The prin- 
ciples discussed as applicable to civil suits will apply generally 
to criminal ones. One measure, however, we recommend, and 
that is the appointment of a public defender wherever there is 
a public prosecutor. The innocent are liable to suffer, and do 
often suffer for want of proper advice and defense especially 
when first arrested. It can hardly be disputed that, to pre- 
vent abuse of its own processes, the state should be a " helper 
of the helpless." Of course the office should be so guarded as 
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not to interfere with the right of the accused to choose his 
own defender if he will. 

The UNCERTAINTY of judicial administration arises from one 
of three causes : the mistake of the judge as to law or his mis- 
take as to fact, or the uncertainty of the law itself. There 
may be no rule of law to fit the case, or there may be one and 
the judge ignorant of it, A mistake of fact there is no remedj" 
for, except by procuring the best persons to decide, be they 
well-trained judges or intelligent jurors. A plaintiff often 
begins a law-suit, or his adversary defends it, with prejudices 
derived from a one-sided view of the facts. Thus it often 
happens that a party does not know the whole case, because he 
sees only his side of it. It is only when both sides are heard 
and their evidence produced, that the whole case is known. 
This is not a fault but a benefit of the law-suit, as it develops 
all the circumstances, and thus enables the judge, jury, and 
party to see the facts as they are. We need not, however, 
dwell on this cause of uncertainty. Our concern now is with 
the mistakes of law made by the judges and the uncertainty 
of the law itself. Supposing the law to be certain and easily 
known, the mistakes of the judges are the mistakes of igno- 
rance, for which there is no cure but in the substitution of 
capable for incapable judges. By so much as a competent 
judge is a blessing, by so much is an incompetent one a scourge. 
The one is learned, courteous, patient, firm, quick to discern, 
and prompt to decide ; the other is ignorant, rude, impatient, 
infirm of purpose, dull, and dilatory. Both may be honest in 
the sense of intending no wrong, but the difference between 
them is, that one is in his right place, and the other is out of 
his place altogether. 

The only remaining element of certainty or uncertainty is 
the character of the law itself, as it is certain or uncertain. 
Now, the state of the law we pronounce to be one of the 
greatest uncertainty. Did we not see many men of fair 
learning and intelligence affirm the contrary, we should say 
that all men believed it and all men knew it. This uncertainty 
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comes in a great degree from the nature of the sources whence 
the law is derived ; it is made by the judiciary and not by the 
legislature, made to fit particular cases, and not by general 
rules, and made always after the fact. It will not answer the 
objection to say that the legislature makes bad laws sometimes. 
So does the judiciary. But the former need not make bad 
laws. If it be not able to make good ones for the future 
conduct of the citizen, leaving the judiciary to enforce them, 
still less is the judiciary able to make and enforce good laws 
for the past conduct of the citizen. We say a hundred times 
a day that we are governed by the common law. Where do we 
find this common law ? The notion that it is found in usage or 
tradition we know in this young country to be untrue. Noth- 
ing here dwells in tradition, nothing in usage. The notion 
that common law is something floating in the atmosphere, 
visible only to the initiated, is one of those mythical phantasms 
which serve to amuse and deceive indolent credulity. Where, 
then, is this common law to be found ? In the decisions of 
the judges, and there only. What judges ? All the judges of 
the English speaking peoples— American, English, Irish, 
Scotch, and the English Provinces, all over the world — seventy 
or more distinct communities in all — with distinct judicial es- 
tablishments. How manv of these decisions are vearlv made 
and reported ? About sixteen thousand in this country alone. 
Are they announced in the form of legal propositions or pre- 
cepts ? By no means. They are the conclusions upon law and 
fact of legal controversies brought before difierent judges, in 
different forms, argued on each side by different counsel, and 
reported by different reporters. Is there any guaranty of the 
accuracy of these reports ? None but this : that they are 
generally made by official reporters, who gather as they may 
the facts out of documents long or short, and masses of state- 
ment large or small, and follow them with opinions as they are 
written by the judges, which opinions are sometimes disserta- 
tions upon topics relevant or irrelevant according to the wis- 
dom or unwisdom of the writer. Is this an imaginary 
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picture ? Let the facts stated in the beginning of this report 
answer. 

We can imagine a primitive society, in which a king and 
his judges were the only magistrates. They had made no 
laws. The judges decided each controversy as it arose, and by 
degrees what had been once decided came to be followed, and so 
there grew up a system of precedents, by the aid of which 
succeeding cases were decided. Hence came judge-made law. 
But could any sane man suppose that this was a scheme of 
government to be kept up when legislatures came in ? 

The difference between judge-made law and jurisprudence 
founded upon statutes is as wide as the poles. The true func- 
tion of the legislature is to make the law, the true function of 
the judges is to expound it. But, because language is at best 
an imperfect expression of intention, and sometimes suscepti- 
ble of more than one interpretation, and the Courts are now 
and then obliged to choose between different interpretations, it 
does not follow that the function of interpretation is to be en- 
larged into the function of legislation. The separation of the 
two is in theory assumed, and in constitutions declared, how- 
ever the theory may be contradicted and the Constitution ig- 
nored in practice. 

Jurisprudence is not the making of law, but the application 
of it ; this application belongs to the Courts. The Constitu- 
tion of the United States was not made by the judges ; they ex- 
pound it, and generally in the exposition other Courts will fol- 
low the Supreme Court ; but the Supreme Court has not 
always followed itself, that is to say, it does not always adhere 
to its own precedents ; the executive and legislative depart- 
ments do not feel bound to follow it ; nobody, in any depart- 
ment or Court, would now follow the Dred Scott case, and 
there are many who would not follow the late legal-tender 
exposition of the Constitution. 

Jurisprudence is not retroactive. The statute is there; 
everybody may read it for himself, if he thinks it means some- 
thing difierent from what the Courts think, he takes the risk 



DELAY IN JUDICIAL ADMINISTRATION. 349 

of that ; such a risk is inseperable from the use of language. 
In construing the meaning of a statute, the Courts in no sense 
make the law ; they only interpret. 

Law libraries hold two classes of books, one large and one 
small; the latter contains the statutes. In the oldest of the 
states, the statute books may number over a hundred. In 
New York there are one hundred and twenty-five. How many 
other law-books are there ? From ten to fifty thousand. The 
law not contained in the statutes was made by the judges. 
For this reason it is called judge-made law ; sometimes it is 
also called case-law, and sometimes the law of precedents. 
The last is the best name for it. 

It may be asked : Can judge-made law be eliminated from 
our legal system altogether, as if the answer could affect the 
question of codification. It could not, indeed, affect it, because 
partial elimination may be better than none at all. But it is 
quite possible to eliminate judge-made law from our system ; 
that is to say, every general rule of the law can be reduced to a 
statutory form ; not all at once perhaps ; but by degrees, that 
is, a great part now, the rest hereafter. Under such a code 
precedent ceases to be law, and becomes a guide. Exposition 
is not in any just sense judge-made law ; in fact it is not law at 
all. If in the process of exposition the inferior court follows 
the superior, it yields to authority ; if one co-ordinate court 
follows another, it defers to another's judgment in cases where 
opinions may differ; if, however, the previous judgment is 
clearly in conflict with the enactment, the former must give way, 
for the reason that the enactment is the paramount authority. 

Two questions are sometimes asked in respect of a code. 

I. How will the judges decide, if they find no provision of 
the code to guide them, and, 

II. How will they decide if they find no provision of the 
code, and no precedent ? 

The answer to each is easy : 

I. If they find no statutory provision and a precedent, they 
will decide according to the precedent. 
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II. If they find no statute and no precedent, they will 
decide, as they would now decide in the same circumstances, 
that is, upon the nearest analogy to an established rule, or 
according to the dictates of natural justice; or, they may 
possibly leave the case undecided, as Lord Mansfield did in 
King against Hay. 

There is still another question : Will not one court, in con- 
struing a provision of the code, follow a construction already 
given by another ? In other words, will not the courts thus 
make a law unto themselves by adhering to the principle of fol- 
lowing adjudged cases ? The answer has been already given, and 
we will add that, so fast as concurring precedents accumulate 
in sufficient numbers, the legislature may add more provisions 
to the code ; so that in fact the code will keep expanding, as 
the people and their business expand. We shall meantime have 
gained this inestimable advantage : The rules already accepted 
will for the time being be collected, classified and arranged, 
inconsistencies will be reconciled, bad precedents will be dis- 
carded, good ones established, and, above all, the people will 
be able to see the law for themselves. We shall have firm 
ground somewhere ; whereas now the law of precedents is not 
and cannot be known generally by the people ; nor can it be 
known with certainty by even the lawyers and the judges, to 
say nothing of the time wasted in searching innumerable 
precedents. 

A single word expresses the present condition of the law 
^-chaos. Every law-suit is an adventure, more or less, into 
this chaos. An anecdote has been told by a newly-appointed 
judge, of his first experience in the consultation chamber of a 
Court of Appeal. The several judges expressed their views, 
one after another, while one of them walked up and down the 
chamber, and at length stopping before the new-comer, asked 
him what he thought of the machine ; the questioner heard 
the answer and replied, I thought when I came that here 
the law was known, but I found that it was only guessed at. 
What does this anecdote signify ? The judges between whom 
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the little conversation occurred were two of the ablest and 
purest in the state. They had the common law in all its 
amplitude with its accumulation of a thousand years. If they 
had, nevertheless, to guess at it, is it not high time to try 
something else ? On another occasion, in the same Court, an 
earnest debate over a decision occurred between two judges, 
one of whom said to the other, "I tell you this is the law," 
and the other replied, *'It may be the law now, but it will not 
be the law after this case is decided." 

It is idle to think of going on as we are going. The con- 
fusion grows worse all the time. Chaos deepens and 
thickens daily. If one would see how it works, he has but to 
look into the case of the Bank of the Republic against the 
Brooklyn City and Newtown Railroad Company, in the one 
hundred and second volume of the United States Reports, where 
he will get a glimpse of the chaos, and find also an invitation 
to the judges of New York to change their law, as if they were 
the legislature of the state. " The glorious uncertainty of the 
law " has become too serious for a proverb. What is the remedy? 
Nothing more or less than a recurrence to first principles and 
to have our law made by the legislature, and not by the 
judiciary. The function of legislation and of interpretation 
cannot longer be intrusted to the same hands. The law must 
be reduced to a statutory form. What do we mean by this V 
Not that every future occurrence can be foreseen and pro- 
vided for. Not that language can always be made so pre- 
cise that different interpretations may be impossible. But 
we mean that the general rules of law, upon given sub- 
jects, may be so stated in a statute or statutes as to be 
guides for the citizen, the lawyer, and the judge. We are 
apt to be imposed upon by names, and some of us seem to 
be in love with the imposture. Call a code a statute and 
half the objections made to it disappear, simply because we 
are used to statutes and not to codes. And yet a code is 
nothing but a statute ; a comprehensive statute it may be, but 
not an exclusive one. We all believe in statutes, for we have 
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established constitutions in order to get them enacted; we 
elect legislatures every year to enact them, and we publish 
every year volumes containing them. 

Where must we stop ? Shall we be told, thus far you 
shall go, but no further; you shall not venture into the 
domain which the judges have appropriated to themselves; 
you shall not declare by statute the laws of real property ; 
you shall not declare the laws of personal property, nor the 
laws of personal relations, nor the laws of corporations, 
nor those of contracts and other obligations ; the laws of 
sales, exchanges, partnerships, insurances, and negotiable 
instruments; you shall not tell the holders of public or 
private securities, what rights they have or what duties they 
assume ? Yet these are the very subjects which the people 
should be informed of, and for which legislatures are created. 
The only questions which an intelligent person can ask 
himself about any proposed body of laws on these subjects 
are these : Does it state new rules or old ones, or both ; if 
old, are thej^ true ; if new, are they right ? 

The advantage of reducing to a statutory form the rules 
of law so far as possible is obvious. The citizen should have 
them for his own instruction and guidance, the lawyer should 
have them for his study, the judge should have them for his 
judgment. We all believe that an indictment in a criminal 
action and a complaint in a civil action, are indispensable to 
the protection of a citizen. If the charge, be it criminal or 
civil, should be formulated, is there not greater reason that 
the rules of the law on which the charge is founded, should 
be formulated also ? 

We have another motive for present action. Every civilized 
country in the world has a code or is tending towards it. 
Great Britain alone of all European states, is now without it, 
but even that composite kingdom is moving towards it with 
steps never halting though irregular and fitful. It was but 
the other day that the London Chamber of Commerce pre- 
sented a memorial to the Chancellor of England, for a code of 
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commercial law. The example of Europe has spread into 
Asia. Japan has a code already, fashioned after tiie French 
model. China is about to pursue the same policy. Shall we, 
who have a government of the people, by the people, and for 
the people, alone of all the world, reverse the natural order of 
things, and leave the body of our laws to be made by a class ? 

There is another circumstance of lesser importance, but yet 
not wholly to be overlooked, and that is the admixture in Eng- 
lish law of phrases, names and illustrations, monarchial, 
feudal, insular, or Norman, peculiar to the situation and his- 
tory of England, but unnecessary and unsuitable to be trans- 
planted to these shores. They will readily occur to lawyers. 
The expressions, "within the realm," and ''the four seas," 
the definition of "navigable waters," and the illustration of a 
base fee, are some of the examples. Cestui qui trusty 
baron and feme^ feme covert^ pur autre vie^ sernble^ would 
not now be endurable, except by those whose life work 
it has been to "scrawl strange words with a barbarous 
pen." Blackstone illustrates a base fee as one that would 
be created by a "grant to A and his iieirs, tenants of 
the manor of Dale.*' Kent has it, " to a man and his heirs, 
tenants of the manor of Dale,*' And very likely the expres- 
sion has gone on in regular descent from commentator to com- 
mentator, to the present year of grace These are more than 
mere matters of taste ; they mark the servility with which we 
copy from over the sea. Is it not time to set up for ourselves ? 

A re-statement of the objections to th^ making of law by 
the judges may be given as follows : 

I. It is not their function. In fact it violates the first prin- 
ciples of free government, which is the separation of its func- 
tions into three departments — legislative, executive and judicial. 

II. The judges are unfitted to the making of law as they 
make it ; not from unfitness in the judges themselves, but be- 
cause they do not meet, consult, and agree together about the 
law to be made. 

23 
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III. The law made by the judges is not only fragmentary, 
hut retroactive, made for the act after the act is done, and at 
the expense of the suitor, who, if he had known beforehand 
what the law was to be, might have conformed to it. 

IV. The law made by the judges is made in part by per- 
sons not belonging to the community over which it is to be en- 
forced ; that is to say, the law which furnishes the rule for one 
state is made partly by judges of other states and of foreign 
lands. 

y. The law made by the judges is full of discordant ele- 
ments, so discordant indeed that the process of selection is a 
game of hazard, if it does not become a game of chance. 

VI. The multiplication of law books coming from the judge- 
law-makers has already increased beyond all endurance, and 
is increasing in a compound ratio. 



ft? 



VII. The law made by the judges is continually changing 
and it is difficult to know beforehand what they will decide 
upon any given question. 

Indeed, if it were possible to put into ten words 
the chief causes of the present delay and uncer- 
tainty in our judicial administration, they would be 
THESE : Complex procedure, inadequate judiciary, pro- 
crastination, RETRIALS, UNREASONABLE APPEALS, UNCER- 
TAIN LAW. 

Having thus presented an outline of the proceedings in law- 
suits, the delay and uncertainty therein and their causes, we 
are brought face to face with the question of remedy. This is 
the work partly of the legislature, partly of the courts, and 
partly of the bar. The due share of each, we hope, may be 
made to appear as we go along. We have endeavored to give 
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^ brief summary of the usual proceedings in a hotly contested 
litigation. They may be different in details in different states, 
but their essential features are the same in all. The delays 
in the various processes have been explained. We see where 
they occur and why they occur, and the only question remain- 
ing concerns the remedy. 

Instantaneous justice is an impossibility. Even if the 
plaintiff alone were to be heard, the proper consideration of 
his claim would require some deliberation. Hence a little de- 
lay at least. And if the defendant comes into court, he must 
be heard also. Hence more delay. And then the sitting of 
the courts are, to some extent at least, periodical. The nearest 
approach to a continuous sitting of the highest courts of first 
instance occurs probably in the City of New York, where trial 
courts are in session from the first Monday to the last Satur- 
day of every month, except July, August, and September. 
Bearing in mind, then, the necessity of giving to each side the 
opportunity of being fully heard, bearing in mind also the 
periodical sitting of the courts, and bearing in mind further 
the causes of uncertainty, as we have explained them, we are 
to inquire what can be done to lessen the delay in the succes- 
sive steps of the controversy and the uncertainty of the final 
result ? 

Remedies. 

We have almost imperceptibly fallen into some observations 
respecting remedies^ as we were discussing the causes of delay 
and uncertainty. We are now to proceed with the latter, at 
the risk of some repetition. A simple and direct method of 
procedure should be everywhere provided, without a single un- 
necessary distinction or detail, and without division into legal 
or equitable actions, or into different forms of legal actions. 
There is enough in the law to be learned without the studv of 
needless distinctions and processes. The statement of claim 
and defense, that is the pleadings, while they should be written, 
in order that the contestants may know and the courts may 
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know precisely what is alleged on either side, and that a record 
may be kept for future use, should be as short as possible, and 
easy of amendment, in order that justice may never miscarry, 
from honest mistake. They should be delivered between the 
parties or filed with the clerk, at any time in vacation or in 
term. There can be no need of waiting for the sitting of a 
judge. 

The issue being joined and the parties thus apprised of the 
precise points of contention, the trial should follow speedily. 
A few days may be necessary for this preparation. Witnesses 
are to be summoned ; they may not all be at hand ; and a 
commission to examine them may be neceesary. How much 
of delay this may occasion, cannot be foretold and must be 
left out of the calculation. But when the parties are ready 
for the trial there should be, as already insisted, a tribunal 
ready to hear them. In some of the states the courts sit only 
twice a year, so that a delay of six months may occur before 
a trial can be had ; and in some states a continuance over the 
first term, is matter of right. Thus it seems that there are 
communities, in which it is thought necessary to give a party 
charged with an infraction of law, a year's breathing time be- 
fore answering. If the rule of Magna Charta, four courts a 
year in each county, and every case in readiness tried, was a 
good one six hundred years ago, nothing less should satisfy us 
now. In some of the states their constitutions may not allow 
the establishment of courts enough to clear ofi' all the cases as 
they arise. The constitutions then are at fault, and the peo- 
ple who are the ultimate sources of justice, as of all other 
attributes of government, can, by amendment, make their con- 
stitutions elastic enough to allow courts and judges to be in- 
creased or diminished, according to the urgency of demands 
for justice. And we venture to affirm, that the state fails in 
its duty to its people, when it allows its courts of justice to 
adjourn, leaving untried any case ready for trial. 

If anything could make one doubt the capacity of a people 
for self-government it would be the spectacle of its legislature, 
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profuse in its general expenditures, and niggardly in its ap- 
propriations for the administration of justice. Nothing can 
excuse the neglect to provide a judicial force sufficient for all 
the legal business of the country or the state, sufficient in 
quality and quantity, for one is of no use without the other ; 
and yet we see cases everywhere waiting for trial, without 
courts to try them, and we see in many quarters judges so 
poorly paid that judicial places offer no temptation to those 
who are fit to fill them. We have even seen Congress twice 
within three years failing to make appropriations for the pay 
of jurors, so that for awhile in some of the Circuits of the 
United States no jury trial could be had. 

The trial being opened, should be carried to its end just as 
fast as can be done with safety. But its duration depends 
more upon the judge and counsel than upon legislation. The 
law indeed can do but little to counteract mismanagement, or 
supply the want of discipline in the court. It can indeed call 
the judge to account, when he is halting in his duties. He can, 
if he will, be prompt, strict, and firm ; he can so control the 
cause as to leave no chance for dawdling or impertinence, he 
can exact implicit obedience to legal rules, can require quick 
questioning and short speeches, reject repeated or insolent 
questions, whether objected to by counsel or not, and can con- 
tinue the sitting longer or shorter as he finds expedient. And 
the respective counsel can assist the judge in all this, and 
none the less protect every right of the clients. Among other 
things, the judge can prevent a trial from degenerating into a 
contest of abuse towards party and counsel or an onslaught 
upon witnesses. It is painful to see reported, as we do so 
often, the insulting language thrown at parties, counsel and 
witnesses, without a word of rebuke from the judge, who sits 
with as much apparent unconcern as if it were a thing of 
course. There are too many of these instances to be lightly 
passed over. It might do in Coke's time, to address a party 
418 he addressed Raleigh, with, *• Thou viper, I thou thee, thou 
traitor;" but it will not do in these our days. It is high 
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time that an end were put to the unseemly exhibitions in some^ 
of our modern courts. 

Most of us can call to mind two judicial districts, side by 
side, in one of which the judge is alert and firm ; he keeps hi» 
business well in hand and clears his calendar every time ; the 
other is a good lawyer and a good man, but he is feeble and 
indulgent ; the lawyers run away with him ; and the suitors 
run from him ; he is always in arrears and the arrears grow 
year by year. Yet these two judges are holding ofiice under 
the same authority and administering the same laws. Is it 
impossible to make the last judge follow the example of the 
first? 

We have said that much cannot be done by legislation to 
shorten trials. But where so much depends upon the judge, 
we suggest the advantage of concerted action, and recommend 
that the judges of each state meet from time to time for con- 
sultation upon the best methods of maintaining the discipline 
and eflSciency of the judicial establishment. Legislation, how- 
ever, can provide that the verdict of the jury be special in 
every case, if required by either party or the court. This, as 
has been said already, will often save the necessity of a new 
trial, even though some of the exceptions may be found to have 
been well taken. The practice prevails in England under the 
judicature act, and has lately been adopted in Nova Scotia, 
where it is said to have proved successful. 

There is a provision in the law of New York that "An 
error in the admission or exclusion of evidence, or in any other 
ruling or direction of the judge upon the trial, may, in the 
discretion of the court which reviews it, be disregarded, if that 
court is of opinion that substantial justice does not require 
that a new trial should be granted." One would think this^ 
comprehensive enough to prevent new trials, except for grave 
reasons ; nevertheless the instances are few in which an error 
at the trial has been shown, without drawing after it a new 
trial of all the issues. This is greatly to be regretted. In- 
deed, we do not see how the assumption that an error at one 
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trial must entail after it a new trial, unless it appears that it 
could not possibly have affected the verdict, can result in any- 
thing but delay heaped upon delay. Where there is no con- 
stitutional provision to prevent it, the judges might well be 
intrusted with power to dispose of the case, upon the evidence 
or special findings, without sending it back toa jury, unless 
the issues are of a kind which specially require the interven- 
of that body. The laws of evidence are neither many nor 
difficult. The questions which most frequently arise under 
them and are made the occasion for new trials, are less com- 
monly questions of law than of logic, in respect of which an 
educated person off the bench may be as good a judge as one 
on it. For example, suppose that in a suit against a surgeon 
for an unskillful operation the question were asked whether he 
had sent in a bill for the service, should the question be ad- 
mitted? Why not? The neglect of one who lives by his 
profession to claim compensation for his services is a circum- 
stance which most men would regard as of some weight in 
judging of his own consciousness of having failed of his duty. 
And, at all events, a just inference from the neglect is as likely 
to be drawn by the jury as by the judge. But surely the 
admission of the question should not be a reason for ordering 
a new trial. 

The verdict being rendered, and judgment pronounced, the 
preparation of appeal papers if an appeal be taken is, or 
should be, merely clerical. Nothing new should be put into 
the record, nothing important should be taken out of it. 
Whatever of delay there be after judgment once pronounced, is 
in the hearing and deciding of an appeal. Here, where there 
ought to be little or none, it is great and scandalous. Where 
does it occur? In the hearing more generally than in the 
decision^ though often in both. In the Supreme Court of the 
United States the decision, except in very exceptional cases, 
follows rapidly on the heels of the argument. So it does in 
the Court of Appeals of New York, and so we suppose itMoes 
in the highest courts of the other states. What then is to 
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be done to provide a speedy hearing. Fewer appeals, and 
judges enough to hear them, that is all. When we say judges 
enough to hear tliem, we mean judges enough to hear them aa 
soon as they arise. 

The obligation of the state to all its people is plain ; it is 
to provide a competent and honest judge to hear and decide 
every question of an infraction of the laws ; this obligation is 
absolute; but when it is once fulfilled, the obligation to give 
also an appeal is qualified by circumstances. First, the state 
ought not to provide for allowing an appeal, if it cannot pro- 
vide for the hearing of it. It might as well offer an empty 
cup to a man dying of thirst. So much is clear. Nor ought 
it to allow an appeal, if the presumption is great that 
justice has already been done, as in the case of two concur- 
rent courts, unless a certificate be given by a judge that the 
case ought further to be examined. When, indeed, a ques- 
tion of public importance has arisen in respect of which a 
uniform rule throu<:[hout the state or nation is imperative, 
an opportunity for the establishment of such a rule must be 
given, and when it can only be given through the highest 
judiciary, as in case of a constitutional question, then an 
appeal to the highest judiciary should be allowed. These 
are the two conditions which qualify the right of appeal, and 
applying these rule? will enable us to solve all or nearly all 
the problems which confront us, as to the number of judges 
and the number of appeals. 

The judges of all courts, except those of last resort, should 
be compclleil to render their decisions within a fixed period. 
How they can hold back their opinions as they do, is a marvel 
which we should not believe were we not used to it. It is hard 
to conceive how any one, having a proper sense of responsi- 
bility, can leave upon his table, untouched, day after day, 
papers which might relieve painful anxiety, perchance save from 
discredit or bankruptcy. One thing is certjiin, that either 
the judges account it unimportant what they decide, or they 
think nothing of withholding that which they were specially 
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appointed to give and that which suitors have a right to 
demand. Many cases in the lower courts, most of tliem, 
indeed, could be decided immediately upon the argument. 
The subject is then fresh in the minds of the judges, and the 
conclusions they reach at the close of the argument, if they 
were obliged to announce them then, would, in nine instances 
out of ten, be as just and as satisfactory as if they were given 
a week or a month or a year afterwards. We fear that the 
inclination to write an opinion may unconsciously influence 
the mind to keep the case under advisement. Maryland and 
California have put into their constitutions a command upon 
the judges to decide within fixed and short periods. The ex- 
ample of these states in this respect is worthy to be followed. 
We think that the following should be deemed fundamental 
maxims of government, in respect of the judicial establishment : 

I. — The Constitution should provide for one permanent 
court of last resort in the state, to which appeals should be 
80 limited as not to exceed the capacity of the court to hear 
and decide them as they arrive. And if it should ever become 
so overburdened as to be obliged to adjourn for a term without 
hearing all the cases in readiness, further appeals should 
thereupon be limited until the court can clear oflF the arrears, 
together with the current business. Temporary commissions 
should not be resorted to in courts of last resort. 

II. — The Constitution should also provide not only for per- 
manent inferior courts, equal to the business of ordinary 
times, but for temporary commissions, as occasion may arise, 
to clear off arrears in the courts of first instance. 

III. — The methods of procedure should be as direct and 
simple as possible ; without an unnecessary distinction, or 
an unnecessary proceeding. 

IV. — The number and distribution of the judges, the fre- 
quency of the courts, and the simplicity of the procedure 
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should be such that, when the witnesses are in the state, the 
most strongly defended law-suit may be terminated in the 
court of first instance within a few months, and that even 
should the case go to the utmost limit of appeal within the 
state, it may be terminated within a year at most, from its 
beginning in the court of first instance to its ending in the 
court of last resort. 

The conclusions at which we have arrived are that 
the present delay and uncertainty in judicial admin- 
istration can be lessened, and by means as follows: 

I. — Summary judgment should be allowed upon a negotiable 
instrument or other obligation to pay a definite sum of money 
at a definite time, unless an order of a judge be obtained, 
upon positive aflBdavit and reasonable notice to the opposite 
party, allowing the defendant on terms to interpose a defense. 

II. — In an ordinary law-suit the methods of procedure 
should be simple and direct, without a single unnecessary 
distinction or detail ; and whatever can be done out of court, 
such as the statement of claim and defense, should be in 
writing and delivered between the parties or their attorneys, 
without Avaiting for the sitting of a judge. 

III. — Trials before courts, whether with or without juries, 
should be shortened, by stricter discipline, closer adherence to 
the precise issue, less irrelevant and redundant testimony, 
fewer debates, and no personal altercation. 

IV. — Trials before referees should be limited in duration, 
by order made at the time of appointment. 

V. — The postponement of a trial should not be allowed, 
because of the engagement of counsel elsewhere, nor ever 
except in strict conformity to rules previously made by the 
judges, and for reasons of fact known to the court or proved 
by positive affidavit. 
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VI. — The record of a trial should contain shorthand notes 
of all oral testimony, written out in longhand and filed with 
the clerk ; but only such parts should be copied and sent to 
an appellate court as are relevant to the point to be discussed 
on the appeal, and if more be sent the party sending it should 
be made to pay into court a sum fixed by the appellate court, 
by way of penalty. 

VII.— A motion for or against a provisional remedy should 
be decided within a fixed number of days, and if not so decided 
the remedy should fail. A week is time enough for a judge 
to hold such a motion under advisement. If he cannot within 
seven days make up his mind that a provisional remedy should 
stand it ought to fall. In all other cases a decision within a 
fixed period should be required of every judge and every 
court, except a court of last resort. 

VIII. — The ordering of new trials should be restricted to 
cases where it is apparent that injustice has been done. 

IX. — Whenever a court of first instance adjourns for a 
term, leaving unfinished business, the executive should be not 
only authorized but required to commission one or more per- 
sons, so many as may be necessary, to act as judges for the 
time being and finish the business. Such temporary judges 
should be commissioned in all courts except the court of last 
resort. 

X. — Whenever a court of last resort adjourns for a term, 
leaving unfinished business, further appeals to it should be so 
limited as to bring the cases before it speedily down to the 
limit of its ability. 

XI. — The time allowed for appealing should be much 
shortened. One month, or at most two, should seem to be 
enough in all cases. 
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XII. — Greater attention must be paid to the selection of 
judges, without which no other reform, however good in itself, 
can succeed. 

XIII. — The law itself should be reduced, as far as possible, 
to the form of a statute. 

XIV. — Statistics of the litigation, in the Courts of the 
United States and of each state, should be collected and pub- 
lished yearly, that the people may know what business has 
been done, and what is waiting to be done. 

In conclusion, we are obliged to admit, that most of the 
blame for the delay and uncertainty which we have been dis- 
cussing rests upon the profession of which we are members, in 
both its branches, whether on the bench or at the bar. We 
are a host in numbers ; we have influence direct and indirect 
greater than that of any other profession or class of men in 
the country ; we are part and parcel of the judicial establish- 
ment ; we know best the laws of the land as they are, and we 
should know best what they ought to be ; we can make our- 
selves heard and heeded in every legislative hall, in every 
executive chamber, and on every bench of justice; and we 
have given pledges, not less binding because not expressed in 
words, that the functions with which the state has endowed us 
shall be used to promote justice, not alone by assisting suitors 
in their private controversies as they arise, but by doing our 
best to make the occasions of such controversies as few as 
possible, and the issue thereof as speedy and as near the right 
as we can make them. That we have failed so long to redeem 
these pledges is no reason for failing longer. Let us redeem 
them now. 

All of which is respectfully submitted. 

David Dudley Field. 
John F. Dillon. 

August I9th, 1885. 
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MEMORANDUM. 



The Committee appointed at the meeting of 1884 consisted 
of the two signers of the foregoing Report, together with Mr. 
Edward J. Phelps, of Vermont, Mr. James 0. Broadhead, of 
Missouri, and Mr. R. T. Merrick, of the District of Columbia. 
Messrs. Phelps and Broadhead left the country, and Mr. 
Merrick died, before a meeting of the Committee had been held. 
A skeleton of the report was sent to the absent members as 
early as July, but no answer was received from them until 
after the adjournment of the Association. A note from Mr. 
Phelps, and a letter from Mr. Broadhead were finally received 
as follows : 

American Bar Association, 1885: 

The undersigned, a member of the Special Committee ap- 
pointed by the Association to report upon the subject of the 
delay and uncertainty in judicial administration, desires to 
append to the Report of said Committee, as drawn up and 
submitted by its Chairman, the following note : 

I have examined and fully concur in the foregoing Report, 
both in its reasoning and conclusions, excepting only so far as 
the same advocates and recommends a codification of the ex- 
isting common law. In so much of the Report I am unable 

to concur. 

E. J. Phelps. 

London, August 8tli. 1885. 



Bordeaux, France, August 6th, 1885. 
Hon. David Dudley Field: 

Dear Sir : The skeleton of your Report to the American 
Bar Association has just reached me. I have read it with 
great pleasure, and hereby authorize you to sign my name to 
the Report as one of the Commiteee. No doubt the greatest 
delay in the trial of causes arises from disputed questions in 
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regard to the admissibility of testimony. You intimate, and 
I think correctly, that the judge should not be authorized to 
hear argument on those questions. It would perhaps be too 
radical a change to say that the decision of the trial judge 
should not be held as ground for error, except wliere testimony 
is offered which it would be against public policy to admit, as 
in case of the wife against the husband, or of persons con- 
victed of infamous crimes ; but there is much wisdom in 
leaving it to the discretion of the judge to let the jury have 
all the facts which he may think pertinent. I am willing to 
take your very able Report just as it is. 

I am most respectfully yours, 

Jas. 0. Broadhead. 

P. S. — Should Judge Dillon suggest any changes which 
you approve, I have so much confidence in his judgment that 
you may consider me as agreeing to them. 

J. 0. Broadhead. 



Memoranda of the proceedings of the American Bar Abbo- 
ciation, at its meeting in August ^ 1885, at Saratoga^ New 
York J when the foregoing Report was presented: 

Article I. With the consent of the Committee these words 
were stricken out, namely : "And if it should ever become so 
over-burdened as to be obliged to adjourn for a term without 
hearing all the cases in readiness, further appeals should 
thereupon be limited until the Court can clear off the arrears 
together with the current business." 

E. F. Bullard, of New York, moved to append these words : 

" In cases where appeals are not allowed, of course, a judge 
of the Appellate Court may allow such an appeal, in such case, 
if he shall certify to probable cause." 

Art. V. With the consent of the Committee, this article 
was stricken out. 

Art. VI. With the consent of the Committee, amended 
so as to read thus : " The record of a trial, in every court in 
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which oflBcial stenographers are in attendance, should contain 
short-hand notes of all oral testimony, which notes, if the 
court shall so order, shall be written out in long hand and 
filed with the clerk ; but, etc., etc." (the rest as before). 

Art. VII. Wm. Allen Butler, of New York, moved to 
strike out these words, namely : "A week is time enough for 
a judge to hold such motion under advisement. If he cannot 
within it make up his mind that a provisional remedy should 
be maintained, it ought to fail." 

Art. X. With the consent of the Committee, this article 
was stricken out. 

Art. XIII. Simeon E. Baldwin, of Connecticut, moved 
to append these words, namely : " Or such other written form 
as may#have equal authority with a statute." 

This article was postponed until the next meeting of the 
Association. 

Art. XV. R. D. Benedict, of New York, moved to add 
as article XV. : " As an additional means of shortening the 
delays of judicial proceedings, 'a diminution of jury trials.*" 

On motion of Benj. A. Willis, of New York, the following 
resolution was passed : 

Resolved^ That the conclusions and recommendations of 
the Report, on the delay and uncertainty of judicial adminis- 
tration, be approved ; and that five thousand copies of the 
Report be printed, with the appendix, and distributed by the 
Secretary among the members of the American Bar Asso- 
ciation. 

On motion of Geo. G. Wright, of Iowa, the following ad- 
ditional resolution was passed : 

And be it further resolved^ That it shall be the duty of the 

members of the General and Local Council in each state to 

bring this Report and its recommendations to the attention 

and consideration of the Executive and Legislative Assembly 

thereof, and to urge upon them the earliest and most respectful 

consideration. 

Edward Otis Hinkley, 

Secretary. 
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As a basis for its vrork, the Committee sent out a circular 
containing eight questions, and received answers from thirty- 
nine persons representing thirty states and the District of 
Columbia. These questions and answers are appended. The 
answers are arranged alphabetically by states, and are some- 
what condensed. 



QUKSTIONS. 



I. How many judges of Courts of Record are there in 
your state ? 

II. How many lawyers are there ? 

III. What is the average length of a defended law suit 
from its beginning in the court of first instance, to its end in 
the court of last resort ? 

IV. What is the average expense in costs and counsel fees 
of such a law suit to each party ? 

V. How many appeals are allowed in the same suit ? 

VI. How many volumes of reported cases are annually pub- 
lished, and how many decisions are reported in the last volume 
of each court ? 

VII. What is the number of affirmances and reversals re- 
ported in this last volume ? 

VIII. Is there delay or uncertainty in the judicial adminis- 
tration of your state, and if so, what in your opinion is the 
cause and what is the remedy ? 
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ANSWERS. 



ALABAMA. 

HENRY C. SEMPLE, of Montgomery. 

I. There is a Court of Record in each county (63), called 
the Court of Probate, It has jurisdiction of all matters testa- 
mentary and of administration and guardianship. There are 
nine judicial circuits, and a judge for each circuit. Two (2) 
courts are held in each county annually, by the circuit judge. 
They are Superior Courts, of common-law jurisdiction. There 
are three Chancery Divisions, with a Chancellor for each, and 
about twenty-one Chancery Districts in each division, in each 
of which a Chancery Court is held twice a year. In Mont- 
gomery, Mobile, and Selma, we have City Courts with com- 
mon-law jurisdiction, except as to real estate. There is a 
Supreme Court of Alabama, a Chief Justice and two asso- 
ciates. To this Court an appeal lies from all other courts 
directly. All revision is by appeal, the distinction between 
appeal and writ of error having been abolished. 



II. Perhaps one thousand. Sixty in Montgomery. 

III. I have known a case of great importance, involving the 
validity of the revenue bill of the state, to be instituted in the 
Circuit Court, decided there, carried by appeal to the Supreme 
Court, and finally decided there within ten days from its in- 
ception, and within less than a month from the passage of the 
act. Our circuits are fortunate or unfortunate, as they hap- 
pen to have good judges or bad. In some of the circuits 
every cause ready for trial is disposed of at the first term. In 
some of them there is no hope of having a cause tried within 
less than two years. Up to the last year we have been behind 
hand also in our Supreme Court, and cases were held up in 

24 
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that court sometimes as long as in the Supreme Court, United 
States. This resulted partly from the fact that all state cases 
are preferred cases, and all cases involving the granting or 
dissolving of injunctions. The grant or denial of mandamus, 
and generally all extraordinary or privileged writs, were also 
preferred, and partly from the sickness of some of the judges. 
Now, however, cases are usually decided within the term — begin- 
ning first Monday in December, and ending first Monday of 
the next December. I inclose a slip from the Montgomery 
Advertiser^ this 1st August, 1885, relating to the business of 
the Supreme Court. I should say that the average duration 
of a defended law suit, when the counsel are diligent, is about 
eighteen months or two years, though I once successfully re- 
sisted a continuance of a chancery suit, on the ground that it 
would be twenty-one years old at the next term. 

IV. The average counsel fees in cases exceeding in amount 
81000, is ten per cent, on each side, until the amount becomes 
very large. The costs in the courts below depend on the 
duration of the case, the number of witnesses, etc. The aver- 
age costs (without counsel fees), in our Supreme Court, do 
not exceed thirty dollars. 

V. A man may take an appeal from any judgment till there 
is a final affirmance of the judgment or decree of the lower 
court. 

VI. Two or three volumes of reports are published annu- 
ally. A part only of the decisions of the December Term, 
1883, are published in the last volume, 74, Ala. B., new series. 

It reports about one hundred and twelve cases. No reports 
are made except of the Supreme Court. 

VII. Of these, about sixteen were state cases, of which nine 
were affirmed, and seven reversed; and about ninety -six civil 
cases, of which thirty-one (31) were reversed, and sixty-five 
(65) affirmed. The chief delays arise from the slothfulness 
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of counsel or the want of capacity of the circuit judges and 
chancellors. In my judgment, a return to the system of 
special pleading would cure many of the evils of our practice 
in insuring a better class of men at the bar and on the bench. 
As this is not to be hoped for, we must endeavor to point out 
to the people the importance to them of soliciting judges of good 
administrative capacity, and try to stimulate the bar to 
greater industry. Our Supreme Court is admirable — com- 
posed of a Chief Judge and Justices, learned, diligent and 
laborious, with a high sense of justice, and understanding well 
that speedy justice is better for the people than sure justice not 
80 speedy. You will observe that the Reporter is behind hand. 
None of the cases of the December Term, 1884, have yet been 
reported^ though enough to fill two volumes have been decided. 

From the Montgomery Advertiser and Mail. 

The Supreme Court. 

The work of the present Supreme Court during the Decem- 
ber Term, 1884, has been such a matter of remark by the attor- 
neys of the state that the Advertiser has taken the trouble 
to examine the court dockets, with . a view of ascertaining 
exactly their condition. This was done yesterday, after the 
adjournment sine die of the court, and after the business of 
the term was ended, the court not meeting again until De- 
cember, 1885. 

Chief Justice Stone has delivered one hundred and eighteen 
opinions, and has now in his hands thirteen cases. 

Associate Justice Somerville has delivered one hundred and 
-eleven opinions, and has now in his hands sixteen cases. 

Associate Justice Clopton has delivered one hundred and 
sixteen opinions, and has now in his hands nine cases. In all 
there have been delivered three hundred and thirty-five 
opinions, and there are on hand thirty-eight cases not decided. 
In several of the latter, opinions have been prepared but not 
yet passed upon by the entire court. The greater number 
have been submitted during the last two weeks. 
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The above account does not include the oral opinions deliv- 
ered per curiam^ nor the various orders granted on motions 
made from time to time, but is the actual count of opinions 
delivered. When the court meets in December next, opinions 
will have been prepared in all the cases, and the Court be up 
with its work, an event which has not happened in this state 
before, since that time when the recollection of man runneth 
not to the contrary. 

This work can be best appreciated when it is remembered 
that one hundred cases is a high number for a judge to tax 
himself with during a year. The United States Supreme 
Court judges decide about fifty per year, and the natural 
query follows: "How has this work been accomplished?" 
The chief cause, without doubt, is that the bench is adorned 
with three gentlemen whose habits are unimpeachable, whose 
honesty is unquestioned, whose ability is eminent, and wha 
rather take pleasure in than fear the hard work before them. 
They work admirably togedier, and Alabama is particularly 
fortunate in having such a court. 

The Supreme Court reporter, Mr. John W. Shepherd, is 
also well up with his work. The seventy-fifth Alabama has 
been prepared by Mr. Tillman, and will be shortly distributed. 
The seventy-sixth Alabama is now in press, and the seventy- 
seventh is being prepared, and the reporter hopes to have it 
out before December. The readers of the Advertiser have 
been furnished by Mr. Shepherd with the head-notes of the 
decisions, and they will unite with us in praising him for his 
accurate and painstaking work. 



CONNECTICUT. 

SIMEON E. BALDWIN, op New Haven. 

I. Every justice of the peace with us may hold a Court of 
Record. I suppose there are eight hundred or more of them. 
They have no clerk or seal. Of judges of courts having a 
clerk and seal, and a common law or equity jurisdiction, we 
have about forty. 
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II. Some seven hundred. 

III. In the larger counties, two to three years; in the 
smaller ones, one to two years. 

IV. Counsel fees, $110. PlaintiflTs costs, $50. 

V. Matter of fact, 1. Matter of law, 1 and 2. 

VI. One volume. Seventy-seven cases. 

VII. Affirmances thirty-one. Reversals twenty-two. (Many 
•decisions were on cases reserved, before decisions, for advice as 
to the law.) 

VIII. I do not think there is any unreasonable delay. Un- 
certainty, there is. I attribute it, in jury trials, to the weak- 
nesses of that system in a populous community ; and in court 
trials, largely to a desire on the part of the bench to favor a 
party who has the law against him, but apparent justice on 
his side. Our bench has been much improved within a few 
jears by changes in methods of appointment. 



CONNECTICUT. 

Prepared by JAMES T. MORAN, under the supervision op 

JOHNSON T. PLATT op New Haven. 

I. A. Supreme Court of Errors 5 

B. Superior Courts 6 

C. Court of Common Pleas and Dis- 

trict Courts 6 

D. City, Town and Borough Courts 21 

E. Probate Courts 112 

F. Justice Courts, (Courts of Record 

in this state) : 
Actual number provided for by law 1,956 
Actual number elected and qualified 
according to law in the year 1884 924 

Actual number of Judges provided 
by law 2,106 

Actual number of Judges holding 
office 1,074 
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II. About seven hundred and five. 

Of the above number a great many, though attorneys of 
record, are engaged in other employments or have retired from 
active practice. 

III. About eighteen months. 

IV. No statistics can be obtained to answer this question. 

V. Appeals are allowed as follows : 

A. From Justice Courts. 

In criminal cases to the Superior Court. 

In civil cases to the Court of Common Pleas. 

B. From City, Town, and Borough Courts, 

In some cases to the Superior Court. 

In other cases to the Court of Common Pleas. 

C. From Probate Courts to the Superior Court. 

D. From the Superior Court, Court of Common Pleas,. 

and some of the City Courts, a proceeding by way 
of appeal lies to the Supreme Court of Errors fo^ 
the correction of errors of law only. 

VI. Ten volumes of decisions of the Supreme Court were 
published during the last ten years — an average of one a year. 

In the last volume (Volume 61), seventy -five decisions are 
reported. 

VII. In the last volume published (Volume 51), the number 
of afiirmances was thirty, the dumber of reversals twenty-two. 
The remainder of the cases were " reserved " by the Superior 
Court and the Court of Common Pleas, for the advice of the 
Supreme Court. 

VIII. There is but little delay in the judicial administration 
of this state. The courts are not very heavily pressed with 
business, and, where parties are anxious for trial, one can be 
had within a reasonable time. 
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Some of the defects in our present judicial system, discussed 
in a report to the Legislature of 1884, by the "Commissioner 
on Organization of Courts and Revision of Criminal Law,** 
were; 

1. The inadequacy of justice courts and the incompetency 
of the justices. The remedy suggested is to reduce the num- 
ber of justices of the peace to about one-sixth of the present 
number, and to pay them fixed salaries instead of by the fee 
system. 

2. Double trial of small causes, as every suit of one hun- 
dred dollars or less, is pretty sure to be tried twice. 

3. The impossibility of the prompt and final trial of minor 
criminal offenses, on account of the very liberal allowance of 
appeals. 

4. The present organization of city and borough courts, 
police and civil. Such courts should be organized under one 
general public act, instead of being regulated by the charters 
of the several cities. 



DELAWARE. 

GEORGE H. BATES, of Wilmington. 

1. The judiciary of our state consists of the chancellor and 
chief justice, and three associate judges, one resident in each 
county. 

The chancellor sits alone in the Court of Chancery. The 
chancellor and the associate judges of the county, together, 
hold the Orphans* Court, which has jurisdiction in most of 
the matters usually cognizable in the Probate Court on appeal 
from the Register of Wills, a county officer — not necessurily a 
lawyer — who has jurisdiction in the probate of wills, and the 
settlement of the administration accounts in the first instance. 

The courts of law, both civil and criminal, in each county, 
consist of the chief justice of the state and the associate 
judges of the other two counties, no associate judge sitting in 
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his own county, nisi prius, except in the Court of Oyer and 
Terminer, in which the four law judges sit. 

The Court of Error and Appeals consists of the chancellor 
and all the judges of the state. On appeals from Chancery 
the Chief Justice and the three associates sit, three out of 
four being necessary to reverse the decree of the Chancellor. 
On writs of error to the Supreme Court in any county, the 
Chancellor sits with the law judge who did not sit below, and 
one of the judges who did sit below, determined by a system 
of rotation established under the Constitution and continued 
ever since. On writ of error, therefore, there is always one 
judge who sat below ; and if he dissents, in a case where the 
Court below was unanimous, it will readily be seen that it is 
practicable for the Chancellor and the associate judge who did 
not sit below — being a majority of the Court of Errors — to 
reverse the unanimous judgment of the other three judges 
who are of the same grade under the Constitution. 

This appellate system is, manifestly, a very inefiFective and 
unsatisfactory one, and the result of it has been, during the 
fifty-three years since the Constitution was adopted, to have 
cases tried very thoroughly in the nisi priuB court, and to dis- 
courage writs of error, which have been comparatively few. 

II. New Castle county, with a population a little in excess 
of the aggregate of the other two counties, has between fifty 
and sixty members of the bar ; the bulk of the business, how- 
ever, is done by less than half of them. 

In Kent county, I can count from recollection, eighteen ; 
there are not over twenty. 

In Sussex county, I can count from recollection, twelve; 
there are not over fifteen. 

III. I should say that the average length of a defended 
law-suit, from its beginning in the court of first instance to 
its ending in the court of last resort, is not less than two years 
and a half. It generally takes much longer. 
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IV. The average expense in court costs I should put at not 
less than $250. The court costs are very much enhanced by 
the fact that we have an old-fashioned system of terms, in 
which judges sit here who are not residents ; and having no 
arrangement for the distribution of cases on our trial list, the 
witnesses, in all the cases which are possible to come up for 
trial, must be in attendance on the first day of the term, and 
thereafter, unless the counsel take the personal responsibility 
of excusing them. There is no disposition on the part of the 
court to accommodate counsel by fixing days for particular 
cases. 

Of the average expense for counsel fees I have no data from 
which I can make any reasonable estimate. 

V. There is only one appeal in a Chancery suit, and one 
writ of error in a case at law, both going to the same tribunal, 
the Court of Errors and Appeals. 

VI. We have ten volumes of Law Reports, running from 
1832 to 1879, making an average of one volume to a little less 
than five years ; one volume of Criminal Reports, from 1855 
to 1879; four volumes of Chancery Reports, of which the 
first two collect the cases from 1814 to 1865, and the last two 
contain the cases from 1865 to 1873. The last volume of 
Law Reports contains sixty-nine cases, and the last volume of 
Chancery Reports contains forty-seven cases. 

VIL The Chancery Reports contain no cases in the Court 
of Errors and Appeals. In the last volume of reports con- 
taining cases in the Court of Errors and Appeals, I find that, 
during the period from the spring of 1875 to the fall of 1879, 
there were determined in that court six cases, of which one 
was a c^e stated, heard upon questions reserved, and not on 
appeal or error ; there were two writs of error, in which there 
were one reversal and one affirmance; three appeals from 
Chancery, in two of which the decree was affirmed, and in one 
of which it was reversed. 
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VIII. There is delay and uncertainty in the judicial ad- 
ministration of our state, particularly in New Castle county. 
In my opinion the causes are briefly these : 

We have the old English system of a nisiprius court sitting 
in this county, composed of the Chief Justice and two asso- 
ciates, all of whom reside in the low^er counties, which are en- 
tirely rural. The business of the court here largely comes 
from the City of Wilmington, which contains more than one- 
third of the population of the state ; the salaries of the judges 
are very low amd inadequate, and the consequence is they are 
in haste to get home, and thus far, we have been unable to 
procure, either by legislation or by rule of Court, any arrange- 
ment of causes for trial such as obtains usually in cities, which 
assigns one day for a few cases. 

We have here, frequently, two hundred cases ruled for 
trial on a single day ; the witnesses are summoned and in at- 
tendance, and after a few cases are tried, the counsel become 
desperate at the rapid increase of costs and continue their cases 
almost under compulsion. This process goes on to such an 
extent that, in order to secure trial of a case, it is usually 
necessary to wait patiently until it reaches a place near the top 
of the list. 

I 

Another cause of delay in judicial proceedings is to be found 
in the bar, which has become so long accustomed to a dilatory 
method of reaching a trial, that it has become almost a second 
nature. 

The only remedy, in my judgment, and I think in that of 
the majority of the bar, is to have a change in the Constitu- 
tion providing for a nisi priiL8, court in each county by a sin- 
gle judge, resident in the county, who can hold the court 
from day to day, from week to week, and from month to month, 
until business is disposed of, without the hurried and unsatis- 
factory methods which attend the administration of justice by 
a bench of judges who are practically going on a circuit, and 
in a hurrv to get away. 
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Another great difficulty in our system is the unsatisfactory 
character of the Court of Errors and Appeals. We appeal 
from CsBsar to Caesar. The judges in our Court of Last Re- 
sort are the same who sit below, and in a certain sense they 
sit upon the decisions of each other ; and it is only in appeals 
from Chancery that we have a clean Court of Errors and Ap- 
peals^ and in that case, the appeal is to judges really lower in 
rank, as the Chancellor is the presiding officer of the Court of 
Errors and Appeals, under our system, the highest judicial 
officer of the state. 



DISTRICT OF COLUMBIA. 

ALEXANDER PORTER MORSE, op Washington. 

I. Six judges appointed by the President constitute the 
Supreme Court of the District of Columbia. 

II. About four hundred lawyers are at the bar. 

III. About six years, under the most favorable circum- 
stances. 

IV. I can only respond to it by saying that in two recent 
cases the counsel fees and costs of one of the parties approxi- 
mated J9000 ; in another they approximated $6000. 

V. In the Supreme Court of the District of Columbia any 
order or judgment that affects the merits of the case may 
be appealed, 

VI. and VII. The Supreme Court of the District of Co- 
lumbia, though, perhaps, one of the most important of the 
Federal tribunals, is without any official reporter. It is prob- 
ably the only Court of Last Resort in the United States, the 
reports of whose decisions are not officially preserved in pub- 
lished volumes. For about twelve years after the organization 
of the court in 1863 no attempt whatever was made to report 
the cases heard and determined by it. Finally, in 1875, Mr. 
Justice MacArthur, one of the justices of the court, under- 
took the work and published three volumes as MacArthur s 
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Reports. They cover a period extending from 1873 to 1879, 
inclusive. Since then there have been four other volumes 
published which are known as MacArthur and Mackey (one 
volume) and first, second, and third Mackey^ making a total of 
seven volumes, published by private enterprise, since the 
organization of the court twenty-five years ago ; and three of 
these have been published during the past five years. The 
opinions of this court are delivered, as a general rule, orally, 
and in cases of affirmance of the judgment or decree below, 
very often consists of nothing more than an announcement of 
that fact from the bench. As a result not more than one- third 
of its decisions are ever reported. In the last volume of re- 
ports — 3d Mackey — only sixty-four cases are reported, and 
these cover a period of eighteen months, during which, perhaps 
three times as many cases were heard and decided, in which, 
either no opinions were delivered, or else so briefly as to render 
them comparatively useless for preservation in a volume of re- 
ports, as precedents. Of the sixty-four cases reported in 3d 
Mackey, fifteen were hearings in the first instance. Of the 
remainder, twenty-seven were affirmances and twenty-two dis- 
affirmances. Of twelve cases which went from the Supreme 
Court of the District of Columbia to the Supreme Court of 
the United States, during the last term of the court of last 
resort, /awr were affirmed ; one dismissed with costs; and^even 
reversed. 

VIII. In my view, much of the delay and uncertainty in 
the judicial administration in the District of Columbia is due, 
in part, to the anomalous condition of the law, which has long 
been the subject of adverse criticism within and without the 
jurisdiction. Frequently the responsibility for the law's delay 
rests proportionately on bench and bar. The remedy seems 
to lie in a uniform, compact, intelligible, and attainable body 
of laws, expounded by lawyers of character, activity, and 
intelligence, and administered by judges who are wise, indus- 
trious, fearless, and zealous alone for the public weal. And 
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until both are sustained and encouraged by a healthy public . 
sentiment, no great reform can be expected. 

In the District of Columbia the old English distinction be- 
tween Equity and Common. Law Jurisdiction still prevails — 
and there is an Equity Court and a Common Law Court, side 
by side, having a distinct and differing law procedure, and 
rules of Court — which it is believed by many is a fruitful 
source of obscurity, confusion, and delay. So that precisely 
the same spectacle which Sugden noted as a matter of surprise 
to visiting or lay gents in old England nearly a hundred years 
ago — namely, the granting the prayer of a petitioner on one 
side of the court that had been denied him on the other side 
— exists in full force and vigor to-day at the Capital of the 
United States. There are other local conditions prejudicial to 
a clear exposition of law in the District of Columbia. And 
cases which have gone to the Supreme Court of the United 
States from the District of Columbia, and the conflict of 
opinions, and Varying conclusions therein, as to the existent 
law by justices of the court of last resort, indicate the diffi- 
culty and obscurity which is encountered under the present 
system, or want of system and uniformity in this jurisdiction. 

I have read articles in the Century Magazine for June, 
1885, on " The Causes of the Law's Delay," and " The Law's 
Delay." It seems to me that any inquiry into the causes of 
the '' Law's Delay " should keep prominently in view the main 
proposition . of the writer of the first named article, namely : 
*' For some causes of unnecessary delay the profession are 
responsible ; for some the courts ; and for some the legislature 
and the people." I had endeavored to express the same view, 
in part, when I suggested that for much of the law's delay the 
personel of bench and bar was largely responsible. But it will 
hardly be denied that " the legislature and the people " are re- 
sponsible for much more than is usually admitted or believed. 
And under this responsibility, of legislature and people, I 
would suggest the current abuses in the ordinary manner of the 
constitution of the jury, — and the requirement of unanimity on 
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the part of the jury, at least in respect to civil causes. This 
requirement of unanimity seems to me to be the retgiifcioii of m 
custom which has long beeu prejudicial to the system, as well 
as to the ends (^justice. It is only one remove from the 
trial by battel and by ordeal. 

The vis inertice which hinders all law reform, has at all times 
been formidable amoncr all classes and conditions. But that it 
should continue to be so combative in the persons of members 
of the profession in modern times, and in view of past and 
passing experiences, is, to me, truly a matter of surprise and 
wonder. 

The working of the jury system in the District of Col- 
umbia, — though in full view of the national legislature, — is 
far from satisfactory, owing to causes which are embarassing 
and to questionable practices, many of which are readily re- 
mediable by Congress. And the rules of procedure of many 
of our courts are utterly unfit for practical working. 



FLORIDA. 
C. p. COOPER, OF Jacksonville. 

I. There are eight Courts of Record in Florida, to wit — 
one supreme and seven circuit courts. Beside these, there 
are thirty-nine county courts that are almost purely probate 
courts, that have seals (but no clerks), and may be con- 
sidered qiiasi courts of record. The Supreme Court has 
three judges, to wit — one chief justice and two assistant 
justices. The circuit and county courts have one judge 
each. 

II. There are about two hundred lawyers in the state. 
This estimate is made without specific data. It is therefore 
somewhat conjectural. 

III. The average length of a case of any importance, when 
carried through all of the courts, is from one year to three 
years. 
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IV. The average expense in such a case, to each party, 
including costs and fees, is from $300 to 9500. 

V. There is no limit to the number of appeals that may be 
taken in each suit. Sut if an appeal is taken on any point 
that is res adjudicata in a previous decision in same suit, 
the Supreme Court will so announce, and if the case rests on 
that point alone, a motion to dismiss on that ground would be 
entertained. In other words, if there are successive appeals 
in same case, each must be on some new point or points that 
have arisen on the trial in the court below, when the case has 
been remanded or sent back by the Supreme Court. 

VI. There are twenty volumes of Supreme Court Reports 
now published, up to date. Within the last five years, the 
number of volumes of reported cases published, has averaged 
one a year. No court, except the Supreme Court, has pub- 
lished Reports in Florida. 

VII. In the last Supreme Court Reports, Volume XX., there 
are about one hundred cases reported, of which about two- 
thirds have been affirmed. 

VIII. There is no unnecessary delay or uncertainty injudi- 
cial administration in Florida. 



GEORGIA. 

A. R. LAWTON, of Savannah. 

I. There are about twenty-nine courts of record in Georgia, 
counting each judicial circuit as separate; one Supreme Court, 
which is only a court for the " Correction of Errors ;*' " Su- 
perior Courts," which are nm prius courts of general juris- 
diction, and "city courts." Then we have county courts, 
'•courts of ordinary," and justice courts. 
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VI. and VII. No other " Reports '* are published than those 
of the " Supreme Court (Court of Error), and there are two 
(2) volumes in each year. In the last volume there are one 
hundred and sixty three cases reported. Of these one hun- 
dred and twelve were aflBrmed and fifty-one reversed. 

VIII. For answer to the eighth enquiry, I beg to refer you 
to an "open letter" of Walter B. Hill, of Macon, Georgia? 
in the June number of the Oentury Magazine. I think the 
reasons are there well stated. 



GEORGIA. 

W. B. HILL, OF Macon. 

II. My information is that there are in Georgia about fifteen 
hundred lawyers. 

III. and IV. My estimate would be that defended law suits 
in Georgia last about four years, on average, and that the cost, 
the average expenses in costs to each party, is from thirty to 
fifty dollars. There are no " costs " for attorneys or counsel 
in Georgia. 

V. There are two appeals allowed in cases in the Justice 
Court; one appeal allowed from the County Court to the 
Superior Court, and one appeal allowed from the Ordinary's 
Court. However, I suppose that this question is broader in 
its import than this answer indicates. [I omitted to state that 
all cases may go to the Supreme Court.] The question prob- 
ably means to ask how many times the same case may be tried 
over. Strictly, there is no limit to this as long as there is an 
error committed in the court having original jurisdiction, and 
as long as the " Supreme Court '* can be satisfied of such 
error. However, we know that after three or four verdicts 
in the court below, the Supreme Court becomes very impatient 



DELAY IN JUDICIAL ADMINISTRATION. 385 

of bills of exceptions, and sometimes exercises the power con- 
veyed by paragraph 2, section 218 of the Code, of making a 
final disposition of the case. 

I am gratified that you consider the open letter in the 
Century worthy of being referred to the great oracle of 
law reform. I think that the causes of the law's delay men- 
tioned in that letter, operate in Georgia ; and, in addition to 
them, there is another cause which I did not mention, because 
it has been removed in a great many states which have adopted 
the code of procedure formulated by Mr. Field himself. It seems 
to me that the legal history of Georgia presents a very strik- 
ing anomaly. As early as "1799 " our *' Judiciary Act " pro- 
vided that in all cases at common law it should only be neces- 
sary that the plaintiff should set out his cause of action 
" plainly, fully, and distinctly." This swept away much of the 
technicality of common law pleading, and was far in advance 
of legislation in other states. In " 1863." Georgia adopted a 
code, the second part of which is a civil code and an attempt 
at a codification of the general principles of civil law. This 
fact does not seem to have become known in the United States. 
The reason probably is : inter arma silent leges. Of course, 
at the time the code was adopted, it was not expected that in- 
formation in regard to it would reach the North, or if it did, 
that it would excite any considerable interest. At any rate, I 
have recently read an address on codification by so scholarly a 
lawyer as Governor Hoadly, in which he asserts that the only 
state in the union having a Civil Code, is California, which 
has adopted the Civil Code proposed in New York by Mr. 
Field. In view, therefore, of the fact that the legislation of 
Georgia in 1799 and in 1863 has anticipated every other state 
in the direction of law reform, it strikes me as a singular 
anomaly that we are behind three-fourths of the states of the 
Union in abolishing the distinction between legal and equitable 
pleading. I myself know of one case that was litigated for 
ten years on the sole question whether or not a certain defense 
was to be urged in a legal or equitable forum, and I have seen 

25 
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numerous cases where parties who had filed bills in equity, 
which were dismissed on demurrer, last a year by being com- 
pelled to set up precisely the same cause of action in a suit at 
law. 

Inasmuch as we have combined the courts of law and 
equity in the same Superior Court, it seems absurd that these 
things should. happen. The retention of the distinction be- 
tween law and equity pleading is, I think, certainly one of the 
causes of legal delay in Georgia. I sincerely trust that we 
may be able to secure the adoption in our state of that simple 
and rational system of pleadings and procedure which received 
its crowning indorsement by its adoption in England in 1873. 



ILLINOIS. 

C. C. BONNEY, OP Chicago. 

I. The number of judges of Courts of Record is one hun- 
dred and sixty-six. 

II. By the census of 1880 there were four thousand and 
sixteen males and nine females engaged in the practice of 
law in this state ; total, four thousand and twenty-five. 

III. The probable average duration of a defended law-suit, 
to its termination in the Supreme Court, is about three years. 

V. In all cases one appeal is allowed ; in many cases two 
appeals ; and in a limited number, three. There may be re- 
appeals on new trials, but no more than two new trials can be 
allowed to the same party for the same cause. 

VI. Four or five volumes of reports of causes are published 
annually — usually two of the Appellate, and two or three of 
the Supreme Court. The printed reports now number one 
hundred and twentj^-three volumes. 
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VII. In Volume 105, Illinois reports, eigbty-six case — sixty- 
affirmed, twenty reversed, six original. In Vohtme 106, 
eighty-six cases — sixty-one affirmed, twenty-four reversed, and 
one original. 

VIII. There is delay and uncertainty in the judicial ad- 
ministration of this state, especially in common-law cases in 
Chicago, and in equity cases in the country. The causes are 
inadequate judicial force; the retention of unnecessary tech- 
nicalities, and the increase of litigation naturally incident to 
a complex civilization. The remedies are : 

a. A substitution of equity for law procedure, saving the 
constitutional right to a trial by jury, in proper cases. 

h. A prohibition of litigation without probable cause, and a 
submission both to do and to receive substantial justice in the 
case. 

<?. No appeal without a certificate of probable cause^ by the 
trial court, or an appellate judge. 

d. Require the parties to state the exact points of fact or of 
law about which they differ, and confine the evidence and the 
decision to those points, treating all else as waived. 

-e. As far as practicable, substitute in appellate litigation a 
<!ertificate of the question in dispute, for a transcript of the 
entire record. 

/. Allow the defendant to recover compensation as well as 
costs in a groundless suit, and in addition thereto, exemplary 
damages for a malicious prosecution. 

g. Special judges, and compulsory arbitration. The crea- 
tion and operation of these agencies cannot well be stated 
without more amplification than would be expedient in this 
connection. 
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•INDIANA. 

BAKER, HORD, and HENDRICKS, of Indianapolis. 

I. There are five judges of the Supreme Court, forty-Dine 
Circuit Court judges, seven Superior Court judges, two Crim- 
inal Court judges, with exclusive criminal jurisdiction, and 
judge of the United States District Court for the district of 
Indiana. 

II. There were in 1880, two thousand nine hundred and 
five lawyers. There is no later source of information, but we 
believe there has been no increase in number. 

III. About two years. 

V. Number not limited. 

VI. During the continuance of the Supreme Court Com- 
mission of five whose term has recently expired, the reporter 
issued about six volumes each year. By the abolition of the 
Commission the working force of the Supreme Court has been 
diminished one-half, and the number of reports published 
diminished accordingly. The last report (99th Indiana) con- 
tains ninety-seven reported cases. 

VII. Affirmed, seventy-two ; reversed, twenty-five. 

VIII. Our present judicial system was founded in 1852, and 
its machinery is inadequate for the prompt or even convenient 
disposition of litigation. Gradually, however, the number of 
nm prius judges has been increased, and it is probably safe to 
say that if there are any over-crowded dockets in our lower 
courts, the cause is personal to the judge or local bar. In our 
Supreme Court, until within the last few years, there was 
serious delay. This was not the fault of the judges, but was 
due to the fact that our Supreme Court consists of only five 
judges, and it is required to dispose of all appealed cases, of 
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whatever nature. Indeed the evil became so annoying that in 
1879 the Supreme Court Commission was created under the 
provisions of a statute of that year, and its existence was con- 
tinued until April of the present year. While it enabled the 
court to dispatch business, it was very far from giving satisfac- 
tion. The remedy of an intermediate appellate court was sug- 
gested and a bill for the creation of such a court was introduced 
in the legislature of 1885, but failed to pass. From the 
multitude of counsel it would seem that a limited increase in 
the number of the Supreme judges would furnish the most 
eligible relief. 



IOWA. 
GEO. G. WRIGHT, op Des Moines. 

I. Supreme Court Judges, five. District Court Judges, 
fourteen. Circuit Court Judges, twenty. Superior Court 
Judges, in certain cities, four. 

II. Eighteen hundred to two thousand. 

III. Would say two years, 

IV. Three hundred dollars. 

' V. If commenced in Court not of Record, there may be 
two — -first f to District or Circuit Court, and second j from there 
to Supreme Court. If commenced in a Court of Record, 
then one appeal. If, however. Supreme Court reverse, then 
from the re-trial — if one is had — there may be another appeal, 
and so on as often as there is reversal. 

VI. Usually two ; only Supreme Court opinions published. 
Last volume contains two hundred and three. 

VII. Afiirmed, one hundred and thirty-three. Reversed, 
seventy. 

VIII. Yes ; delay and uncertainty. Perhaps delays not so 
great as in other states, nor the uncertainty any greater. 
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1. Think it would avoid some of both, if our judges were 
appointed or their tenures, longer — or better, both. [All 
judges elected by the people, Supreme Court Judges for six 
years, others for four.] Retired on salary after a certain 
age — ^analagous to Federal Judiciary. 

2. Judges should be given more power, or their discretion 
less limited, in the trial of causes. Now they are prohibited 
from limiting the length of arguments to a jury. This is 
greatly abused. And so of other methods of procedure and 
practice. 

3. Salaries perhaps too '. low, but the best lawyers are not 
apt to ask or be willing to take these places, especially in the 
lower courts, at any salary the state can afford to pay while 
the tenure is so short and uncertain. 

4. Appeals should be limited, save in cases involving real 
estate title, constitutional construction, or the like (in civil 
cases), by some amount, and not everything almost as now, 
permitted to go to the highest court. And so of appeals 
from justices and other non-record courts. 

5. Too much latitude in allowing amendments in plead- 
ings. The rule is to allow amendments in any stage of a case, 
and it is not often that the costs adjudged therefor are sufficient 
to deter from carelessness. If accuracy and care in this re- 
spect could be encouraged, and neglect discouraged by fatal 
consequences or heavy costs, there would be much less delay 
and added certainty. 

6. Always a higher order of judges, increased ability ; a 
more monumental integrity and a more thorough divorce from 
popular prejudice and public clamor. Ability, honesty, and 
ilidependence for life, would expedite judicial action and 
remove much, very much, of the deplored uncertainty in the 
courts. 
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KANSAS. 

J. W. FEIQHAN, OF Emporia. 

I. District Court Judges, twenty-one. Superior Court 
Judges, one. Supreme Court Judges, three. 

II. Estimated one thousand six hundred. 

III. Three years. 

IV. About 8175. 

V. Not limited. 

VI. Published in 1884, two volumes Supreme Court Re- 
ports. Cases in last volume (32 Kansas), one hundred and 
forty-two. 

VIL Affirmed, eighty. Reversed, fifty-three. Original, 
nine. 

VIII. There is considerable delay and uncertainty in judi- 
cial administration in this state. 

FivBt. Because our code of civil procedure is not suffi- 
ciently simple, consistent or concise, and is constantly altered 
and amended by our legislature without much reference to 
its harmony, or the decisions of our Supreme Court, thus 
causing new questions of practice to be raised and settled by 
the courts. 

Second, Because our laws are often drafted by men ignorant 
of legal principles, but who believe that a legislator, who 
introduces and secures the passage of the greatest number of 
bills, is entitled to the most honor. 

Third. Because men are often elected to the bench, who 
have neither legal learning nor experience. 
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Fourth. Because our courts are overcrowded with cases — 
and our judges overworked — thereby causing hasty rulings and 
decisions, and leaving both lawyer and litigant in doubt as to 
what has been said or done. 

Fifth, Because courts are more frequently influenced in 
their decisions by decided cases than by the fundamental 
principles of law. 

The remedy in my judgment is a more careful and syste- 
matic codification of our rules of procedure and a codification 
of our laws. 

The election of better men to the bench, and less work for 
our judges. In our state one judge often holds court in five 
or six counties, where the dockets are crowded with cases, 
involving almost every question of law and fact, from assault 
and battery, to the construction of the Federal Constitution. 

Under these circumstances, even a good lawyer would 
frequently be greatly puzzled, and a poor lawyer hopelessly 
swamped. 



LOUISIANA. 
THOS. L. BAYNE/op New Orleans. 

I. We have thirty-seven District Courts outside of the 
Parish of Orleans, having original jurisdiction in all civil 
matters where the amount in dispute exceeds fifty dollars, and 
unlimited original jurisdiction in all criminal, probate, and 
succession matters. And in the Parish of Orleans, we have 
five judges of the Civil District Court, with similar jurisdic- 
tion for the city of New Orleans and the Parish of Orleans. 
We have an intermediate court, called the Circuit Court of 
Appeal having jurisdiction of matters in dispute equal to $100, 
and not exceeding $2000. And the Supreme Court, which 
has appellate jurisdiction only where the amount claimed ex- 
ceeds $2000, and in all suits for divorce, separation from bed 
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and board, and all cases where the constitutionality or legality 
of any tax, fine, forfeiture, or penalty is imposed by municipal 
corporations, and criminal cases on questions of law alone, 
when the punishment of death, or imprisonment, or a fine ex- 
ceeding $300, is imposed, with jurisdiction over all inferior 
courts, with power to issue writs of certiorari^ prohibition, 
mandamus, quo warranto^ and other remedial writs. 

II. Suppose between seven and eight hundred. 

III. From ten to twelve months. In our District Court, 
parties are compelled to plead or answer within ten days after 
service of process, and many cases are tried and finally de- 
cided in the Supreme Court, within six months of the date of 
institution of same. 

IV. The average costs of suits which are finally determined 
in thei District Court, will not exceed thirty dollars. Neither 
witness fees, nor fees of attorneys, are taxed as costs in our courts. 
When cases are carried to the Supreme Court, the cost is very 
largely increased, because that court takes cognizance of the 
facts as well as of the law, and a full transcript of all the evi- 
dence and proceedings in the case is made out for the court, 
and increases the expense to an average of $150 to $200. 

V- Only one. 

VI. We have one of reports of decisions of the Supremo 
Court of the state published each year; and occasionally, 
within two years or more, a volume of reports of the Court 
of Appeals. 

VII. Two hundred and eighty-two decisions ; aflSrmed, one 
hundred and seventy -six ; reversed, eighty-four ; amended, 
twenty-two. 

VIII. There is less of delay now than for many years be- 
fore. The courts as organized under the new State Constitu- 
tion of 1879, are generally very well up with their work, and 
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the system is generally satisfactory, except there is a dis- 
position on the part of the bar to have the Circuit Court of 
Appeals abolished, and the present jurisdiction of the 
Supreme Court enlarged, so as to embrace all controversies 
exceeding ?500. There has been some disposition manifested 
on the part of some members of the bar (especially those 
coming here from other states), to withdraw from the 
Supreme Court, all cognizance of the facts, and thus relieve 
the court from an examination of all the testimony taken in 
the inferior courts ; but a large majority of the members of 
the bar adhere to the present system as the best, and as fur- 
nishing a great safe-guard and protection to litigants. 



LOUISIANA. 

CARLETON HUNT, op New Orleans. 

Under the system prevailing in the state of Louisiana, the 
administration of justice is speedy. I have no little satis- 
faction in making this statement. It will, I believe, be drawn 
in question by no one who is informed. 



MAINE. 

CHARLES P. STETSON, op Bangor. 
I. Eight judges of the Supreme Judicial Court. They 
hold in each county two or three nisi prius terms a year, and 
sit as a Court of Law three times a year — to wit., at Portland, 
Augusta, and Bangor, there being three districts for Law 
Courts, and six judges constituting the court ; also one judge 
of a Superior Court for each of three counties, for Cumber- 
land, Kennebec, and Aroostook. 

IIL About a year and a-half. 

IV. Taxable costs to prevailing party, aside from witness 
fees and counsel fees, about forty dollars. 
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V. Only one appeal. 

VI. About two volumes a year, or rather about three vol- 
umes in two years. In Volume 76 of Supreme Court, one 
hundred and twenty-six decisions (no other reports). 

VII. Thirty-eight affirmances ; twenty-four reversals ; sixty- 
four cases submitted and decided on report of evidence or 
agreed facts, and equity cases. 

VIII. There is considerable delay in the decision of cases 
after argument (in Law Court), from nine months to a year 
and a half. This I think unnecessary and injurious to suitors 
and the profession. 

There is also a defect in the system, I think, in that the 
judge presiding at nisiprius terms is one of the Law Court 
for hearing the case on appeal, or exceptions, or motions for 
new trial; judges have an undue pride in sustaining their 
rulings and the rulings of their associates. 

These defects, I think, would be cured by having a court 
whose province would be to decide questions of law, on appeal 
or exceptions, motions for new trials, and equity cases. 

It is also a defect in our system or practice, that judges are 
almost invariably appointed from the dominant political party, 
so that our court is composed of members of one party. 

A better judicial administration would be obtained if ap- 
pointments were made regardless of party, or prominence of 
appointees as politicians. 



MARYLAND. 

JOHN K. COWEN, of Baltimore. 

I. There are twenty-seven judges of the Courts of Record 
in Maryland ; of these, eight constitute the Court of Appeals. 
There are eight judicial circuits in the state, seven of which 
have three judges ; Baltimore city, five, and one judge of the 
Court of Appeals, elected from the city of Baltimore. 
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II. Eight hundred and fifty on a close estimate. 

III. If delay is not the object, and a case is tried at the 
first term that it is reached, it may be heard, appealed, and 
decided in from six to nine months ; if an equity suit and 
protracted, it may last eighteen months or longer. I should 
think the average duration of a law suit in the state of Mary- 
land was from twelve to eighteen months, from its beginning 
to its decision in the Court of Appeals, but it is perfectly prac- 
ticable, if the attorneys are vigilant and desirous of having 
the case tried, to get through in from nine to twelve months. 

IV. The average fee for collection is five per cent, on 
amounts, plus a reasonable trial fee. If you refer to a case 
which has been tried at nisi prtus, and then in the Court of 
Appeals, I should judge that the average expense for counsel 
fees to each party would be, in both courts, from J250 to 
?500. Our court costs, fixed by law, are small, averaging for 
each party fifteen dollars ; but this is liable to be increased by 
the number of witnesses summoned and expenses of testimony 
taken under commission. The costs in the Court of Appeals 
certainly do not average less than $250 in each case, and very 
often exceed this amount, being dependent upon the expense 
of printing records and briefs, which are charged per folio. 

V. Only one appeal is possible in a suit from the nisi priu% 
court directly to tlie Court of Appeals. In the city of 
Baltimore, the Supreme Bench has power to hear appeals in 
certain cases, but this is not availed of a dozen times in 
the year. 

VI. For the past ten years, an average of two volumes of 
the decisions of our Court of Appeals, are published per 
annun^. There are no other published reports in the state ; 
62 Maryland contains reported seventy-three cases. 
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VIL Thirty-seven affirmed. Twenty-eight reversed. Seven 
dismissed. One remanded, practically affirmed. Under the 
law our Court of Appeals determines what cases shall be 
reported. In addition to these seventy-three cases reported, 
there are sixteen cases marked " not reported ; " of these un- 
reported cases, as far as I can judge from the extracts given, 
eleven were affirmed, four reversed, and one dismissed. 

VTII. There is no complaint in this state, either by the bar 
or the community at large, as to delay. Our Court of Appeals 
finishes it docket at each of its two terms, per annum, with 
the exception of those cases which are continued by consent 
of counsel, or for cause. These are very few in number. 

There is some uncertainty in the administration of justice 
in this state, due to a divergence of view between the nisi 
pritis courts and the Court of Appeals. 

The salary of the judges of our Appellate Court, eight in 
number, is $3,500 per annum. That of the judges of the 
Circuit Courts other than the city of Baltimore, $2800 per 
annum. In the city of Baltimore, the judges receive $3500 
from the state and $500 from the city, making $4000. 

By the Constitution, the opinions of the Court of Appeals 
shall be filed in writing within three months after argued ; 
and all cases shall stand for hearing at the first term after the 
transmission of the Record. 



MARYLAND. 

EDWARD OTIS HINKLEY, of Baltimore. 

I. There are twenty-seven judges of Courts of Record in 
the state of Maryland. 

II. About eight hundred, of whom about one-half are in Bal- 
timore city. 
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in. About eighteen months will carry an ordinary law suit 
through the first court and to its end in Court of Appeals. 

IV. About twenty dollars cost to each party in first court, 
exclusive of witness fees, and seventy-five dollars or more to 
each party in Court of Appeals. 

V. One appeal only. . 

VI. Two or three volumes of reports of decisions of Court 
of Appeals each year. No other court is reported. About 
seventy-five cases in a volume. 

VII. Fifty-five per cent, afiirmed, and forty-five reversed in 
62 Maryland, and the same in 61 Maryland, exactly. 

VIII. Happily there is not much just cause for complaint of 
delay, or of uncertainty in the judicial administration of 
Maryland. 

By a provision of the Constitution of the state, the courts 
of first instance must decide cases within two months after 
they are heard, and the Court of Appeals within three months. 
It is true that the judges of both have ocasionally taken the 
liberty to disregard this provision, the remedy for which is 
impeachment ; but the instances having been hitherto not 
numerous, and only in difficult cases, these faults have resulted 
only in a little complaint by lawyers among themselves. 

There are only five judges for Baltimore city, and there are 
twenty-one judges for the rest of the state, although the law 
business of that city is nearly one-half of the whole state. 
The judges in the city are overworked. The remedy is to have 
two more judges for Baltimore city, and this will probably be 
done at the next constitutional convention to be held two or 
three years hence. But the present constitution authorizes the 
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legislature to give us one more judge, and possibly that may be 
done before a constitutional convention meets. 

A cause of delay in the administration of justice in Mary- 
land, and particularly in the city of Baltimore, is that the 
terms of court are not frequent enough. 

The common-law courts of Baltimore city have three terms 
in the year, of four months each. 

Many lawyers, with whom I have conversed, agree that 
there is no reason why the terms should not be monthly, 
except the months of July and August. 

Also the Court of Appeals has two terms a year, viz., in 
April and October ; but there is no good reason why there 
should not be a term in January. It would not increase the 
business, and it would certainly give an opportunity for many 
of the cases to be heard sooner than at present. If these 
changes in the terms of courts were made, the time of a case 
would average about nine months, viz., one-half of the pres- 
ent time. 

In general I should say, plenty of men t9 do the work and 
short terms of court, would work well in all cases of these 
diseases in the body politic of delay and uncertainty in the 
administration of the law. 

Since writing the above I have read what Mr. Bates says 
about Delaware. On account of there being only three terms 
of the Common Law courts in Baltimore city, there is some- 
times the same cause of complaint here that he mentions, but 
in a less degree. One remedy, I repeat, is more terms — say 
monthly ; another, the setting of every case, as far as possible, 
for a particular day, in order that witnesses may not be com- 
pelled to wait many days, and suitors be put to great expense 
thereby. Still another excellent arrangement would be to have 
an extra, supernumerary, or special judge, not regularly assigned 
to any one of the courts, to take up cases set for certain days 
which the regular judge cannot hear on the day assigned, 
because of some case being very long. The chief judge might 
do that if we had one more judge in Baltimore. 
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MARYLAND. 

JOHN H. B. LATROBE, of Baltimore. 

I. There are eight judicial circuits, one of which is the city 
of Baltimore, composed, except in the Baltimore circuit, of a 
chief judge and two associate judges, holding two terms a year, 
the chief judge being a member of the Court of Appeals. In 
Baltimore city there are five judges of as many courts, and a 
supreme bench composed of the five judges sitting in banco. 

There are twenty-three counties in the state, for each one of 
which, and for the city of Baltimore, there are so-called Or- 
phans' Courts, consisting of three judges each, all of which are 
courts of record ; and from these courts, as well as from the 
Circuit Courts, appeals lie to the Court of Appeals, which holds 
two terms a year, and is composed of the chief judges of the 
respective circuits. 

All the above judges are required to render their decisions 
respectively within two months after argument. 

Of the five Baltimore judges, one holds an Equity Courts 
one the Criminal Court ; the others are common law courts. 
The judges preside in these courts in rotation. 

II. Approximately about one thousand. In Baltimore 
about five hundrecl. 

III. In the counties where there are but two trial terms a 
year, a suit mjiy be pressed to conclusion in the Court of Appeals 
in two years, or may be ended in eighteen months. In Baltimore 
eighteen months may see the beginning and ending of the 
average litigated case ; but my experience — a long one — is that 
fully half of the unnecessary delay is attributed to the plaintiffs 
counsel. 

IV. The average coBtB to each party — taxed costs — do not 
exceed twenty dollars. Counsel fees — these are matters of 
previous agreement. In the absence of any agreement, they 
are, in my opinion, generally reasonable; the court has 
nothing to do with them. 
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V. One, as a general rule. 

VI. Three volumes in two years — the last volume of re- 
ports is No. 62. 

VII. Forty affirmed ; twenty-six reversed. 

VIII. In my opinion there is neither delay nor uncertainty 
in the judicial administration of Maryland that is sufficient to 
justify other complainings than such as naturally may be an- 
ticipated when both parties cannot be expected to be equally 
satisfied with the decision of their cause. The present sys- 
tem has been many years in operation ; and the working of 
the judges elective has proved far less objectionable than I at 
one time thought that it would be. 



MASSACHUSETTS. 

CHARLES W. CLIFFORD, of New Bedford. 

I. Supreme Judicial Court — general jurisdiction — seven 
judges. Superior Court — general jurisdiction — eleven judges, 
Police, municipal and district courts, having limited territorial 
jurisdiction, fifty-two judges. These have also special judges 
who serve in absence of the standing justice, and who are not 
included in the number given above. , 

II. About two thousand ; one thousand nine hundred and 
eighty-four by census of 1880. 

III. From six months to two years, much depending upon 
the time intervening between the law term and the trial term. 
Where no question of law arises, nine months to a year. 

IV. Two hundred and fifty to the unsuccessful, and one 
hundred and fifty to the sutcessful party (not including wit- 
ness fees, which are paid by the unsuccessful party). 

26 
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V. No appeal upon questions of fact except from district, 
police and municipal courts, which have jurisdiction only to 
$300, and have no jury. Upon questions of law, one appeal 
from trial term of Supreme or Superior, to Supreme Court in 
bunc, 

VI. Two to three volumes per year. 

VII. Volume 137, Massachusetts Reports. Number of de- 
cisions, one hundred and fifty-eight; affirmed, ninety-five; 
reversed, partially or. wholly, forty ; no decision below, but 
case reserved, twenty-three. 

VIII. There is some delay, but very little uncertainty in 
the legal acceptation of the word. The statute just passed 
(Chapter 84 of laws of 1885) will do much to obviate all 
unreasonable delay. 

In my judgment, except as to the decision of questions of 
law, the difficulty is rather with the bar than the laws. The 
increase of the business of our large firms, as solicitors, in- 
duces them to procrastinate in their business as attorneys and 
counsel. The best average lawyers are too busy to try cases. 
This does not, of course, apply to the few leaders who do little 
else except to try cases, nor to those of limited practice, but it 
does to the great* mass of the successful law firms who are 
doing three quarters of the whole work of the profession. 



MASSACHUSETTS. 

W. G. KUSSELL, of Boston. 

I. Seventy, as follows : Seven judges of the Supreme 
Judicial Court; eleven judges of the Superior Court, and 
fifty-two judges of the several municipal, district, and police 
courts, which are local courts of limited common law 
jurisdiction. 
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II. There were by the census of 1880, one thousand nine 
hundred and eighty -four. Adding six per cent, for subsequent 
increase, we have two thousand one hundred as approximately 
the present number. 

III. Nearly all cases except those involving a very small 
amount, are begun in the Superior or the Supreme Judicial 
Court. The jurisdiction of the police and other local courts 
is limited to $300 in amount, except the Boston Municipal 
(yourt, which has jurisdiction up to ^flOOO. A case begun in 
one of these lower courts and not appealed, would ordinarily 
be disposed of within three weeks. If an appeal is taken to 
the Superior Court, three months should be allowed for the 
time consumed between the entry in the lower court and the 
entry of the appeal. After the entry of the appeal the case 
would proceed in the same course as those begun in the 
Superior Court. 

We have these statistics of the business of the Municipal 
Court of Boston : Whole number of entries in the year 1884, 
five thousand four hundred and sixty-four; number of trials, 
seven hundred and eighty-four; number of appeals, five hundred 
and seventy-six. 

As this court keeps up with its business, the number of new 
entries indicates about the number disposed of during the year. 

A case begun in the Superior or the Supreme Judicial Court, 
if contested, would, in the ordinary course of business, be finished 
within a year after entry, if no question of law is saved. If it 
goes to the full Court on law questions it should be finished 
within two years after entry. 

It is impossible to get independent statistics of the average 
length of a contested case. The following figures, taken from 
the records of the Superior Court for Sufiblk county, in which 
is carried on about one-third of the litigation of the entire state, 
may be instructive ; 

The number of cases disposed of between October 1st, 1883, 
and October 1st, 1884, was two thousand four hundred and sixty- 
seven. Of these there were entered after October 1st, 1883, 
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nine hundred and nine ; after January 1st, 1883, one thousand 
nine hundred ; before January 1st, 1881, less than one hundred. 

There were defaulted at the first term for non-appearance 
about five hundred ; tried, about five hundred. The remainder 
went off by agreement of parties and in other ways not involv- 
ing trial. About one-fifth of all cases which are tried go to the^ 
full court on law questions. 

It is safe to say that the average length of a contested case 
throughout the state does not exceed a year and a half. 

IV. The taxable costs in a suit begun in the Superior Court 
and taken to the full court on law questions, are said to average 
about sixty dollars. The costs in the Police Courts average 
about twelve dollars ; in the Superior Courts about twenty-five 
dollars. These costs cover the disbursements of the prevailing 
party, for service of process, clerk's fees, travel, witness fees, 
and an allowance for counsel fees, not exceeding fifteen dollars, 
in the Superior Court. 

V. Cases begun in the lower local courts can be appealed to 
the Superior Court in every instance. No appeal, strictly 
speaking, lies from the Superior to the Supreme Judicial Court ; 
but cases pending in the Superior or the Supreme Judicial 
Court may be taken to the Supreme Judicial Court sitting in 
banc on questions of law. 

VI. Two volumes are published annually, containing each 
about one hundred and seventy-five cases. There were one 
hundred and fifty-eight cases in the last volume. 

VII. Ninety-five affirmed; twenty-six reversed. The other 
opinions are upon questions reserved. 

VIII. I am not aware of any uncertainty attending the admin- 
istration of justice in this state, except that which inevitably 
arises from the haste of nm pritis trials and the fallibility of 
human judgment. As above stated, only about one-fifth of the 
causes actually tried in our Superior Court go up to the Su- 
preme Court on exceptions or questions of law reserved ; and 
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in about four-fifths of those which go up on exceptions, the 
decision or ruling of the inferior tribunal is sustained. 

Nor, in my opinion, is there in the trial of causes at common 
law, any seriously unreasonable or injurious delay in our courts, 
except, perhaps, in the county of Suffolk ; and for that delay 
the remedy is apparently simple, namely, an additional session 
of the Superior Court of that county, where three sessions are 
already simultaneously held for the greater part of the year ; 
this might involve the appointment of a single additional judge. 

In the administration of the equity side of our Supreme 
Court there is more foundation for the charge that there is 
delay prejudicial to the rights of suitors. Such delay exists 
chiefly, if not wholly, in that class of cases which are referred 
to masters, and arises very largely from the difficulty of secur- 
ing the attendance of numerous and busy counsel before a 
tribunal which has not the regularity and rigid rules of a court, 
and from the large measure of accommodation which such 
counsel habitually give each other in regard to such hearings. 

The cases in equity which are heard directly by the court are 
reached and disposed of with much greater despatch than cases 
at law ; and, iii my opinion, the number of cases so heard would 
be increased, and the number of cases referred to a master 
would be diminished, to the great benefit of the suitors, if the 
judges of the Supreme Court were not already too fully 
occupied. 

The remedy may be found in the recent extension of equity 
jurisdiction to the Superior Court ; or, by adding to the number 
of the Supreme Court one or more judges who may be detached 
for services on the equity side of the court. 



MASSACHUSETTS. 

GEORGE. W. SEARLE, of Boston. 

I. There are twenty-one judges of Courts of Record in this 
state. The Supreme Judicial Court has seven justices; the 
Superior Court has eleven justices ; there is one United States 
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District Judge for the district of Massachusetts, and one 
United States Circuit Court judge for the first -circuit, em- 
bracing Massachusetts, Rhode Island, Maine, and New 
Hampshire; there is one probate judge for every county of the 
state; there are fourteen counties in the state; there are 
various Municipal Courts in the larger cities, and District 
Courts in other localities ; these latter are regarded as Courts 
of Record here. In the Boston Central Municipal Court there 
are four justices and one associate justice, and in tlie District 
Courts there is one standing justice for each court, and generally 
two associate justices, one of whom acts in the absence of the 
standing justice. 

III. The clerk of the Superior Court of Suffolk county, 
who has held the office for over a quarter of a century, write* 
me, in answer to this question : " There is no average. Have 
seen a case brought, tried and sent to the Supreme Judicial 
Court, and returned in a year. Have seen another procras- 
tinated through three years." The clerk of the United States 
Circuit Court puts it in his court from three to five years, 
when no dispatch on either side is aimed at, and in ordinary 
litigations, from six months to two years, striking an average 
at eighteen months. [See his letter annexed.] It is quite 
impossible to give more correct answers to these questions in 
terms, but a brief statement of the legal situation of the law 
suit in our state will afford the best approximate information. 
The old distinction between law and equity is retained, but 
there is no exclusively equity court or equity judge like a 
chancellor. The Supreme Court has full equity jurisdiction. 
[See Public Statutes, Chapter 151, Sections 1-33.] And the 
Superior Court has partial equity powers. [See Acts of 188 , 
Chapter , Section .] Our system of judicature is as 
follows : (a) There are various District Courts throughout the 
state, with jurisdiction of all civil suits up to $300, and final 
criminal jurisdiction of minor offenses, and preliminary juris- 
diction of higher grades of offenses. (6) Then there is the 
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Superior Court, having civil and criminal jurisdiction through- 
out the stat^, outside of Boston, having a criminal term, devoted 
' to criminal business, and in the county of SuflFolk a District 
Court devoted to criminal business, known as the Superior 
Court for criminal business, {c) Next is the Supreme Judicial 
Court. This court adjudicates civil cases in contracts where 
damages are laid as high as 84000. (See Public Statutes, 
Chapter 150, Section 5.) It has now no jurisdiction of action 
of tort. It consists of seven judges, who at nisi prius terms 
preside singly with a jury, or hear jury waived cases. They 
also preside in Commonwealth Court. (See Public Statutes, 
Chapter 150, Section 7.) A majority consists of four in the 
adjudication of law questions coming by exceptions or appeal 
from the Superior and Probate Courts ; also, from nisi prius 
rulings of its own court. Questions are carried to this court 
by report on appeal, and by exceptions, but most commonly on 
exceptions. The Supreme Judicial Court has exclusive juris- 
diction in capital cases. This statement of the system, with 
the answers above given, will give some idea of the average 
length of a defended law suit. The experiment of a circuit 
judge, in addition to the judge of the United States Supreme 
Court, is a decided success, still litigation in that court is 
crowded and delayed. Thinking these questions could be most 
intelligently answered by the clerk of the Circuit Court, I 
addressed a note to him, calling his attention to the third, fourth, 
fifty, and eighth questions. I annex his answers. 

IV. The clerk of the Superior Court says: " Depends on the 
number of witnesses — fifty to seventy-five dollars." The Circuit 
Court clerk thinks the average expense in his court in fees 
would be twelve dollars, not including the costs of defeated 
party, which he thinks average fifty dollars. 

V. There is the appeal from Municipal and District Courts 
to the Superior Court, and from that court, on exception or 
appeal, the law questions can be carried to the Supreme Judicial 
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Court; if the exceptions are sustained and a new trial ordered 
the case goes back to the Superior Court for a new trial, and 
from thence there is the same remedy from exception or appeal 
again on any new law questions ; in all cases in the Probate 
Court an appeal within thirty days lies with the Supreme Judicial 
Court ; from the Municipal Criminal Courts an appeal lies to 
the Superior Court by the defendant, but not by the Common- 
wealth ; there is no right of exceptions in the Commonwealth. 

VI. There is but one state court having reports — the Su- 
preme Judicial Court ; two volumes per year is the usual 
number ; the last volume is 138 Mass. Reports. 

VII. In answer to the first paragraph of this question, the 
clerk of the Superior Court, in a note to me in reply to one 
asking his views and suggestions, says " no," and he adds : 
" There was a temporary delay during the last three terms, on 
account of chapter 304, Acts of 1884, which gives a person as 
many chances for trial as he desires, when under the old rules, 
if a party or parties were not ready they went to the end, and 
those who were ready took their places." Contrary to this 
expression of opinion, my judgment is that there is both delay 
and uncertainty in the judicial administration of the state. It 
is probably safe to say that everywhere the law lags behind the 
advance of man in all other branches of intellectual labor. It 
is proverbially conservative and slow, and not remarkably sure. 
No less a jury lawyer than Benjemin F. Butler oncd remarked 
that a lawyer of ordinary success usually wins about half his 
cases, and that of these, the ones gained were expected to be 
lost, and those lost were expected to be gained. If this is to 
any considerable extent a true criticism, it is a sad commentary 
upon the unreliability of the trial by jury. Most men of any 
experience have come to lose confidence in the trial by jury in 
civil cases, as a means of obtaining exact justice and certain 
truth. Some device by which the uncertainty of the popular 
tribunal shall be avoided, without undue leaning to authority, 
must be sought, and this, it is believed, will be found in the trial 



DELAY IN JUDICIAL ADMINISTRATION. 409 

of facts by a single judge. The uncertainty is not confined to 
the decision of the popular tribunal— on most questions of com- 
mon law, great uncertainty exists. A digested code of com- 
mon law, as long ago as 1836, was recommended by Judge Story 
and others, and it may be hoped that its ultimate adoption will 
give certainty, symmetry, uniformity, and harmony, where is 
now uncertainty ; the problem of how to make justice certain 
and expeditious has been little advanced towards a sound prac- 
tical conclusion. A system of judicature well enough for the 
day of its origin, and the early days succeeding, has outgrown 
its usefulness and outlived its day. Various modes have been 
attempted for securing early trials and preventing frivolous 
defences, intended merely for delay. At one time, by statute, 
it was required that a defendant must file an affidavit that he 
verily believed he had a good defence on the merits, and intended 
to defend in good faith ; this soon became unpopular, and has 
long since passed away. The bulk of all costs and expense 
should fall upon the losing party, not because he is in fact 
always wrong, but because we must assume, when the final result 
is against him, that he is wrong, or else concede that our judicial 
system is a miscarriage of justice in practical administration. 
One cause of delay has heretofore been the long time of service 
of process, and distant and infrequent days of return ; but this 
has been partially remedied by legislation in 1885 (Chapter 384, 
Section 1); but little reliance can be placed in attempts to prevent 
appeals ; despatch in the disposition of all questions raised, by 
having them early reached, is the better expedient, and this in 
turn can only be affected by a large body of judicial officers 
kept in constant employment, fully fitted for their work, and 
well paid for it. 



JOHN G. STETSON, Clerk op U. 8. Circuit Court, District of 

M A.S8ACH USETT8. 

I understand your questions to apply to auiis at laWj and not 
to equity proceedings, and answer accordingly. 



410 REPORT OF THE SPECIAL COMMITTEE. 

III. The length of a defended law suit in this court depends, 
to a very large extent, upon the vigor with which it is prosecuted. 
If it is go easy on both sides, and there is a fair bona fide de- 
fence, such a suit might be kept in Circuit Court from three to 
five years, but either party could have it disposed of in from 
six months to two years. I should put the average length of 
time at eighteen months. 

IV. Average expense in fees, twelve dollars. This does not 
include taxable costs against the defeated party, which average, 
say fifty dollars. As to counsel fee, I should say $100. 

V. I never knew an action at law to go to Supreme Court 
but once. 

VIII. The circuit judge has too much judicial work to do- 
My opinion as to the remedy would be of little value. 



MICHIGAN. 

H. L. BAKER, op Detroit. 

I. One hundred and fourteen, viz.: Judges of Supreme 
Court, four ; judges of Circuit Courts, thirty ; Judges of 
Municipal Courts, three ; judges of Probate Courts, seventy- 
seven. 

II. The list for the year 1883 shows eighteen hundred and 
seventy-nine. The present number would be something over 
two thousand. 

III. Probably the average would fall somewhere between 
fifteen and thirty months. The question is, however, probably 
unimportant, for the reason (which will appear further on in 
answer to the eighth question) that there is no delay in the 
judicial administration in this state. 
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IV. We have no fee-bill fixing rates to be charged between 
attorney and client, and there is very little uniformity in the 
charges for legal services. A small attorney's fee is allowed 
by law to the prevailing party in litigated cases, viz.: twenty- 
five dollars, in the trial court, and thirty dollars in the court of 
last resort — the Supreme Court. These are taxed up with the 
costs against the defeated party. Agreements between party 
and party for the payment of an attorney's fee or solicitor's fee 
in case of suit, are not upheld. Aside from these taxable attor- 
ney's fees and some officer's fees which are not burdensome, the 
expense of litigation is wholly a matter of agreement between 
attorney and client. As such it seems to regulate itself fairly 
welL The gates of the profession are thrown wide open ; pro- 
fessional competition is great enough to keep the price of legal 
services low enough, perhaps too low, for the good of all con- 
cerned. It perhaps sufficiently answers the purposes of the ques- 
tion to say, that suitors in Michigan have no reason for com- 
plaint upon the score of expense in the administration of justice. 
Indeed it is not altogether certain that we are not erring 
in the other direction ; that the justice here administered is 
not in the main too cheap to be of the highest attainable 
quality. 

V. But one in ordinary civil and criminal cases. In pro- 
bate proceedings two appeals may be taken, one to the Circuit 
Court, and another from the latter court to the Supreme 
Court. 

VI. The only decisions regularly published are those of the 
Supreme Court. These now make up about two and a-half 
volumes annually. The last volume published (June and 
October Terms of 1883,) embraces one hundred and fifty-four 
cases. 

VII. Affirmed, seventy-eight; reversed, sixty-five. 
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VIII. There is no delay. Final decisions in litigated cases 
are reached as speedily as is consistent with the proper prepa- 
ration and conduct of causes, and with due care and delibera- 
tion on the part of the courts, more speedily, in my judg- 
ment, than is consistent with the latter. Actions to recover 
simple debts in which there is no bona fide controversy, are 
easily and frequently delayed from one to four or five months 
by debtors who wish to gain time — an unverified plea of the 
general issue which discloses no grounds of defence, and 
under which various matters of defence may be proved, being 
sufficient to prevent a judgment pro confesso, and to entitle the 
cause to be regularly docketed for trial at a subsequent term. 
Aside from this class of cases the complaint, if any, in this 
state must be upon the score of uncertainty. That there is a 
very considerable degree of uncertainty in our administration 
of justice is quite generally felt by the bar of the state. As 
to the fact of there being such uncertainty, there would pro- 
bably be but one opinion. Upon the question whether that 
uncertainty is any more, or other than what must exist in con- 
sequence of the natural infirmities of the human mind, and of 
human institutions, and upon the cognate question whether 
any part of it is remediable, opinions may differ. My own 
opinion is, that the existing uncertainty is greater than should 
necessarily result from these natural limitations. An exami- 
nation of the reports of the court of last resort discloses the 
fact that the judgments rendered in the exercise of appellate 
jurisdiction are very evenly divided between affirmances and 
reversals. Since 1857, when the court was re-organized, 
forty-eight volumes of reports have been issued, containing 
upwards of four thousand appealed cases. In twenty-five 
volumes taken at random throughout the series, I find one 
thousand one hundred and eighty affirmances, and one thou- 
sand one hundred and sixty reversals. Taking this s& fairly in- 
dicating the result of a count through the entire series, the con- 
clusion is that the judgments appealed from in this state are 
quite as apt to be found erroneous as correct. Does not this 
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fact alone clearly show a greater degree of uncertainty in the 
law as here administered than is commonly found in this 
country or Great Britain ? No lawyer needs to be told that 
this state of things is not attributable to rare discrimination 
and judgment on the part of defeated litigants in determining 
what judgments to appeal from and what not. There is no 
such discrimination exercised here, nor will there ever be 
anywhere. Whenever a defeated litigant sees one chance in 
three, or four, or even five, of reversing a judgment against 
him on appeal, he will appeal. Increase the chances of re- 
versal and you increase proportionately the number of appeals. 
Where the chances of reversal are fewest, the care exercised 
in taking appeals will be greatest, and vice versa. The fact is 
that many appeals are taken here without any definite expec- 
tation of success, and in a mere blind hope that the Appel- 
late Court may unexpectedly lay hold of something that will 
help out the appealing party. I have not found time to ex- 
amine any reports of other states for purposes of compari- 
son, but an examination of four volumes of reports of the 
Federal Supreme Court, taken at random, showed the propor- 
tion of affirmances to reversals to be that of 2|^ to 1. 

Taking this as indicating the average in the Federal Court 
it follows that the chances for a reversal on appeal are in our 
courts a good deal more than double what they are in the 
Federal Courts. 

This difference is an enormous one. It shows conclusively 
that the uncertainty here is greater than natural limiUitions 
necessitate ; for it cannot be pretended that those limitations 
are less formidable in the field of Federal Jurisprudence than 
in that of the state. 

Assuming then that the uncertainty which prevails here is 
greater than is unavoidably incident to the administration of 
justice, we pass to a consideration of the questions. First, 
what is the cause of this uncertainty ? And secondly, what 
is the remedy ? 
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The Cause. 

Certainty in the law consists in having the means of know- 
ing or determining beforehand, what legal results or rights 
will be adjudged to flow from certain facts, t. «., what the 
judgment of the courts will be in a particular case. 

Wherever our common-law system prevails, these means 
consists almost entirely of the judgments that have already 
heen rendered in cases actually litigated, t. €., precedents. 

The existence there of unnecessary uncertainty implies as 
its cause, some defect existing, either in those means, or in the 
use which is made of them by the courts, or in both. In fact 
one may as well omit the above alternative and say that the un- 
certainty implies a defect both in the precedents and in the use 
made of them. For while the courts are defectively using 
the precedents already existing, they are at the same time 
creating new ones for future use, and the defect iti the process 
will be followed by a consequent infirmity in the results 
produced. 

I say "defect in the use which is made of them by the 
courts^'* because the uncertainty now under consideration is 
that which is displayed by the courts themselves in their work- 
ings, as above pointed out. 

The fact already shown that the judgments rendered by the 
trial courts are quite as apt to be reversed as to be affirmed, 
demonstrates that neither the bar nor that portion of the 
bench itself which sits at nisi prius^ nor both of them together, 
are able, with the means at their command, to determine with 
anything like reasonable certainty, what will be the final sen- 
tence of the law upon certain given facts. They can with 
their combined wisdom only make a random guess ; and that 
guess, when tested in the crucible of appellate omniscience, is 
quite as apt to be wrong as right. 

In diagnosing the cause of this judicial disease, one must 
not forget that he is dealing with a very complicated organism, 
and that the observed phenomena may, and almost always do, 
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result not solely &om one cause located in a certain organ, but 
from a number of causes variously located but working to- 
gether and contributing to the general result. Realizing this 
and admitting the probable co-existence of various other 
causes, I should say that the chief and most potent and palpa- 
ble cause of the prevailing uncertainty in our law, i «., the 
reason why both the means of determining the law and their 
use, are defective, is judicial haste on the part of the Appellate 
Court. 

How the workings of our Appellate Court compare in this 
regard with those of like courts in other states, I do not 
know. But it is very certain that our court disposes of cases 
with a rapidity, which, to one accustomed to mentally associa- 
ting deliberation and care with the administration of justice, is 
truly astonishing. In the last year for which the reports are 
yet fully published (1882), the court decided four hundred and 
seventy-three cases, and was in actual session but fifty-four 
days. The court consists of four judges. Upon an equal dis- 
tribution of the work amongst the judges, there would there- 
fore be one hundred and eighteen opinions to be written by 
each judge from the hearings had in those fifty-four days. 
Assuming that the court possesses the best legal talent that 
the country afibrds, and that the judges are all men of the first 
order of ability, it still seems clearly impossible for the court 
in the time occupied, to adequately consider and decide so 
many cases and set forth their judgments in well-reasoned 
opinions. 

If it is possible — if the Michigan Supreme Court is capable 
of performing properly and well the work of an appellate 
court, with such rapidity, it offers a simple solution of the 
much discussed problem of relief for the Federal Supreme 
Court. The solution would be that no relief is really 
needed for that court as a court ; that the fault is with the 
judges and their inability to attain a high rate of speed in the 
dispatch of business. In consequence of their lumbering 
methods, the docket of their court is now loaded down with 
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about twelve hundred cases. The court sits about one hundred 
and forty days in each term and finds itself unable to dispose 
of more than one-third of the cases on the docket. If our 
four judges were substituted, for one term, in place of the 
nine Federal judges, they would at their ordinary rate of 
speed, dispose of the entire docket in a little more than one 
hundred days, and have the remainder of the year in which to 
sigh for more dockets to conquer. 

A comparison of the work of these two courts, taking into 
consideration the number of judges in each, shows astonishing 
results. According to the above figures, each opinion rendered 
by one of our state judges represents less than half a day of 
actual session. Taking three hundred and sixty as the 
average number of cases decided by the Federal Court in its 
one hundred and forty days of actual session, each opinion 
there rendered would represent three and one-half days of the 
time of the judge rendering it. It appears, therefore, that 
the Michigan judge moves in his judicial orbit with more than 
seven times the velocity of a Federal judge. 

It will be very interesting and instructive to note the rates 
of speed at which the highest courts in the several states 
move as compared with each other and with the Federal Su- 
preme Court. 

It is to be hoped that the committee will find time to con- 
sider fully the evil of judicial haste as well as that of judicial 
delay. In my judgment the one is at least as great an evil as 
the other. True, the latter may be so great as to amount to a 
practical denial of justice, but so may the former. A decision 
rendered so hastily that it is as likely to be wrong as right, is 
a denial of justice. Where such is the result reached, ligitants 
may as well and better decide their differences by the casting 
of a die, and cease chasing the ignis fatuus of imaginary justice 
through the forms, the expense and the trouble of a law-suit. 
I do not undertake to assert that more injustice is in fact done 
in the cases decided by our court than would be were greater 
deliberation used, but certainly the danger and likelihood of 
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doing injustice is greater where such haste prevails. More or 
less injustice is, of course, always done — exact and complete 
justice being unattainable. But granting this, and even assum- 
ing that the injustice inflicted is no greater where haste pre- 
vails, it is nevertheless eminently desirable to avoid haste. Let 
the modicum of injustice, which is unavoidable, be done with 
deliberation and care, so that the suitor may feel that there 
has been at least an honest and earnest effort to do him 
justice. As was forcibly said at a former meeting of the Asso- 
ciation " there is nothing gained by doing a great deal of in- 
justice in a few minutes." But it is not with these results of 
judicial haste, viz., the probable increments of injustice and 
the loss of confidence in the courts, that we are here immedi- 
ately concerned, but rather with such results as tend to pro- 
duce the uncertainty now under consideration. . 

It seems self-evident that such haste as that above indicated 
necessarily involves a defective use by the court of the exist- 
ing means of certainty, i, e,, of precedents. Sweep out of 
existence one-half of the precedents that now exist, and the 
same thing would still be true. The court does not take 
suflBcient time to make such use as could be made of one-half, 
no, nor of a still smaller fraction, of the precedents that now 
exist. Indeed I think it entirely safe to say that the court 
does not now make as much use of the whole body of precedents 
now existing, as they did twenty-five years ago of the far 
fewer number then existing. Paradoxical as it may seem, it is 
unquestionably true that the multiplication of precedents has 
tended to lessen their use. And this very fact has had an im- 
portant influence in tending to increase the judicial haste of 
which we complain. While the failure to use precedents is 
largely due to the haste, the haste is itself heightened in some 
degree by the failure to use precedents. The present speed 
of the court is partially due to a rebound from the careful 
observance of precedents, to a great disregard of them. As 
the number of precedents grew greater and greater, it became 
impossible for the court to give them the consideration that 

27 
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had hitherto been accorded them, and there being no obvious 
happy medium to adopt, the court quite rapidly shifted to the 
other extreme, and became impatient of the restraints of pre- 
cedents. By this change a kind of revolution was effected ; 
and the court acquired a freedom from the authority of pre- 
cedent, which had been hitherto unknown — a freedom wherein 
the law was drawn from an inner consciousness rather than 
from precedents, and was administered without much regard 
to the latter. If the law as administered did not conform 
apparently or really, to precedent, so much the worse for the 
precedent, or rather for the party who relied upon it. The 
precedent might perhaps be honored by an attempt to dis- 
tinguish or by other mention, but frequently it was simply 
ignored. 

Thus the deciding of causes was made a matter requiring far 
less labor and time than it had theretofore required. In fact 
there is scarcely any limit to the rapidity with which cases can 
be disposed of under this method. The method speedily begets 
a habit of adjudging cases almost wholly upon general princi- 
ples, and according to what the judge deems substantial justice 
in the particular case. And when this habit is once acquired 
there results a transformation in the character of the judgments 
rendered. Instead of being an exposition or illustration of 
the law as applicable to the points of controversy, the opinion 
is commonly a brief general statement of the way in which the 
case is disposed of and the result reached. Not unfrequently 
none of the points which have engaged the attention of counsel 
are touched upon at all in the decision — the decision resting 
wholly upon some point not raised by counsel. Apparently 
the case has been ransacked for some single point which would 
dispose of it most speedily, and then decided upon that point 
alone. Judgments of this character are of little value as aids 
in determining and making known the law. They are destitute 
of the qualities requisite to make them valuable in that regard. 
In order to be thus valuable, a judgment should contain a clear 
exposition of principles, together with illustration of them by 
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the manner of their application to the groups of facts presented ; 
and it should show why these principles are applicable and why 
those contended for by the defeated party are not. And if the 
judgment rendered does not apparently square with existing 
precedents, that fact and how far it is intended to modify doc- 
trines formerly announced, should be unequivocally set forth. 
But such judgments a court bent on speed and following the 
method above described, will not render. It will not take the 
time to do so, nor will it hamper its future freedom of action 
by committing itself to definite enunciations of principle 
further than is absolutely necessary for the disposition Qf the 
case. A court which habitually renders careful and thoroughly 
reasoned opinions finds the task of being consistent with itself 
vastly more arduous -than does a court which is accustomed to 
dispose of cases with a few general remarks which do not fully 
cover the points argued, and which may be construed to mean 
a variety of things or nothing in particular. But it is only 
through the necessity for a court*s being consistent with itself, 
coupled with the duty of setting forth its reasons for every 
judgment, that certainty in our law is attained. And for this 
reason, if for no other, judicial haste may be regarded as the 
arch-enemy of certainty in the administration of justice. I do 
not advocate the lengthening of opinions into treatises. There 
is certainly no virtue in mere length, and condensation up to a 
certain point is a great merit. But the opinion should be suf- 
ficiently long to clearly enunciate, define and apply the principles 
involved in the case. The effects of haste are plainly visible 
in the length of tHe opinions delivered by our court. In the 
six last volumes, of Michigan reports the average space taken 
up by each case is three and three-fifths pages. Allowing one 
page for syllabus, citations of counsel, etc. (which is none too 
much), there remains but two and three-eighths pages for the 
opinion, which usually includes the statement of facts. The 
average length of the opinion, aside from the statement of facts, 
does not, therefore, exceed two pages. In four volumes* of 
federal supreme court reports, taken at random, I find the 
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average space occupied by each case to be nine and three-fifths 
pages. If we allow here two pages instead of one for syllabus^ 
etc., we shall still have the opinion proper occupying more than 
three tiroes the space occupied by it in Michigan cases. Every- 
body knows that it requires more time to write a short opinion 
than a long one, i. e., assuming that each covers the ground 
properly. And yet the Michigan opinions are, as already 
shown, written with a rapidity which is more than seven times 
greater than that with which the federal opinions are written. 
In other words, the federal judge requires seven times as much 
time and three times as much space in which to do a given 
amount of work, as does the Michigan judge. 

The Remedy. 

The remedy for judicial haste is, of course, greater delibera- 
tion. Where the haste is due to pressure of business, the 
" greater deliberation '* is to be secured by relieving the pres- 
sure, through some legislative or constitutional enactment. 
Where, as in this state, it is not due to pressure of business, but 
is self-imposed by the judges, the remedy is not so obvious. 

In the last three years (1882—3-4) our court sat one hun- 
dred and seventy-seven days in all, or an average of fifty- 
nine days in each year. No duties other than the hold- 
ing of this court are imposed upon the judges. Such 
being the case, the reasons for so much haste are not ap- 
parent. The judges are paid a rather small salary, viz., 
84000 a year, and all of them live at a distance from the 
capital, where the court is held. Possibly they consider that 
they could not afibrd to hold the oflSce, unless they were to 
devote a considerable portion of their time to other work, and 
thus add to their income. If so, and if this is the reason of 
the haste, the remedy would be obvious, — to either increase the 
salary, or elect judges who would, for the present salary, be 
willing to devote their entire time to the duties of the oflSce. 
I think that the salary ought to be increased, upon grounds of 
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public policy, and in justice to the judges. I believe that such 
change would in time aid in securing greater care and delibera 
tion, by making the oflSce more desirable, adding to its dignity, 
and causing its duties to be regarded as of greater importance. 

But this would not alone be an effectual remedy for the hasty 
methods. The judges would not adopt these methods, unless 
they considered that while following them they were doing their 
whole duty, irrespective of the amount of the salary. The real 
underlying cause of the adoption of these methods, is therefore 
to b§ found in the views which the judges hold relative to the 
nature, and proper manner of exercising, the judicial function. 

Just what these views are cannot, of course, be definitely 
stated, except by the judges themselves ; but their general 
nature can be gathered, sufficiently for the present purpose, 
from the course adopted, from the opinions delivered, and from 
extra-judicial utterances. And the conclusion to be drawn 
from these sources is that according to their view, the office of 
a court of last resort is simply to so decide cases as to deal out 
what the judges deem to be justice in each particular case, 
without any effort to make the judgment valuable as an author- 
itative exposition of legal principles, sustained by reasoning and 
illustrated by the facts of the case in hand. 

In an article written by one of the judges, and published in 
the ^'American Law Review'* (April, 1880), may be found 
amongst a good deal more of the same general tenor, the 
following : 

" It is evident that we have changed our ways, and that our 
jurisprudence is but sparingly furnished with wise saws or 
modern instances. We deal more with the abstract, and less 
with the concrete. We must accept this as a fact in all our 
attempts at simplifying and condensing our legal material. 
This is perhaps the experience of most countries having an 
intelligent bar. The measures which were adopted in France, 
from the time when the customs were first ordered to be com- 
piled, in the various provinces and municipalities governed by 
their own unwritten law, until the completion of the modern 
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codes, .all looked toward dispensing with case-law. The com- 
mentators on the local customs refer to more or less prece- 
dents, but the written collections which constitute the official 
evidence of their provisions are wonderful specimens of com- 
prehensive brevity, and do not contain a word of illustration 
or argument. The code Napoleon discountenanced entirely 
the making of precedents for future cases, and the French 
tribunals, as it is said by those who have studied their prac- 
tice, have carried out this precept with some rigor. French 
law-books seem to be written on the same principle." 

There is obviously a tendency on the part of our court to 
depart from traditional common-law methods, and to adopt 
methods more in accord with those of the Roman law. And 
yet it is understood that the judges are, and always have been 
strongly opposed to codification in any form. It would seem 
that they want to largely abolish precedents, without substi- 
tuting anything to take the place of the latter. This is per- 
haps not unnatural. There can be no measure which is adapted 
to securing certainty in the law, that will not operate as a re- 
straint or limitation upon judicial powers. And it is to be 
expected that such measures will encounter opposition from 
many of those who exercise a judicial power from which there 
is no appeal. 

I have said that the immediate and obvious remedy for the 
state of things of which we complain here, is, to bring about 
greater deliberation on the part of the Appellate Court, and ta 
cause that court to live up to the theory upon which the whole 
fabric of the common law has been built up, viz. : the theory 
of determining and making known the law by adjudicated 
cases. 

But when it appears that the departure from this theory by 
the court has been from choice, it becomes very doubtful 
whether the proposed remedy can be efficiently applied. 

If the courts are themselves unwilling to apply the remedy^ 
it would seem impossible to persuade or coerce them into an 
efficient application of it. 
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My belief is that while we may, by agitation of the subject, 
by increasing the judges' salaries, or possibly by a change of 
judges, secure some mitigation of the existing evil, no remedy 
will be entirely satisfactory which must be drawn wholly from 
the courts themselves. There is very slight ground for hope 
that the law in general will ever be made more certain than it 
now is, through the instumentality of the courts alone. The 
courts must go on making precedents as they have always 
done, and thus furnish new rules and materials for new laws, 
as occasion shall arise. But something must be done outside 
of the courts to gather up what is valuable from the work of 
the past, simplify and harmonize it, reduce it to order, and 
give it the force of positive law. In other words, the only 
way of escape from the increased uncertainty which seems to 
inevitably follow from the multiplication of precedents beyond 
a certain point, lies through some form of codification, or 
some measure which will be the substantial equivalent of cod- 
ification. The system of judge-made or case-law in time 
breaks down under its own weight. Something must then be 
done to establish something outside the labyrinth of prece- 
dent, which shall, as far as it goes, be definite and certain. 

Whether we have as yet reached a point where such meas- 
ure could be applied, with good results to the body of private 
law in this state, I am not prepared to express an intelligefttly 
formed opinion. 



MICHIGAN. 

T. M. COOLEY, OF Ann Harbor. 

I. The number of judges of Courts of Record in this state 
is thirty-seven. Courts of Record are of two grades only. 
Appeals lie from the court of original jurisdiction to the Su- 
preme Court only after final judgment or decree. Law causes 
go up on law points only ; equity cases on law and fact. • 
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III. Cases can go through the two courts very speedily, 
and they commonly do unless the parties mutually acquiesce 
in delay. It is not uncommon for a case to go through all 
stages in less than three months* The courts keep well up 
with their business — the Supreme Court especially — and a case 
is seldom continued in that court except by consent. 

IV. The only decision regularly published are those of the 
Supreme Court, and they will for this year fill three volumes. 
The number of cases reported in the last volume is one hun- 
dred and fifty-six. In one hundred and thirty-two case com- 
ing from Courts of Record, there were seventy-seven affirmed 
and fifty-five reversed. 

VIII. The average time which elapses between the submis- 
sion of a case in the Supreme Court and its decision, was, in 
those cases, twenty-six days. The court makes it a rule to 
hear all cases on its docket if parties are ready, and the large 
majority are decided before adjournment. 

The foregoing will perhaps sufficiently indicate that delays 
in litigation in this state are not serious. Our system of 
pleading and practice is very simple, and troublesome ques- 
tions seldom arise. The Supreme Court does not review the 
action of inferior courts in matters of practice, except where 
abuse of discretion is charged. 

Convictions in criminal cases may be taken to the Supreme 
Court on exception, before sentence, and many are so carried 
there. The process is speedy and simple. 



MINNESOTA. 

HIRAM F. STEVENS, of St. Paul. 

I. Seventeen. 

II. Probably over one thousand. 
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III. One year. 

IV. Probably three hundred. 

V. See Gen. Statutes, 1878, Chapter 86, Section 8. 

VI. About three jn two years, of Supreme Court — the only 
court whose decisions are reported. Number of cases, .one 
hundred and fifty-nine. 

VII. Affirmed, one hundred and twenty-one. Reversed, 
thirty-five. Original proceedings, three. 

VIII. This is answered in the negative as to the Appellate 
Court. In the more populous districts there is delay in the 
decision of cases tried by judges of the District Courts from 
over-pressure of business. 



MISSOURI. 

JAMES E. WITHROW, of St. Louis. 

L There are five hundred and ten judges of Courts of 
Record in Missouri, divided as follows, . viz. : Judges of the 
Supreme Court, five; judges of the St. Louis Court of 
Appeals, three; judges of the Kansas City Court of Appeals, 
three; judges of the Circuit Court, thirty-four: judges of 
Criminal Courts, four; judges of Common Fleas Courts, 
four ; judges of Probate, one hundred and fifteen ; judges 
of County Courts, three hundred and fifty-two. 

II. As near as I can ascertain there are about five thousand 
(5000) lawyers in this state. 

III. At least three years. 

V. Where the cause originates in the Circuit Court there 
can be but one appeal. 
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VI. There are usually about two or three volumes of reports 
containing the decisions of the Supreme Court published each 
year, and the same number of reports of the St. Louis Court 
of Appeals. The Kansas City Court of Appeals has been 
recently organized, and has never published any reports. 

VII. The last volume of printed decisions of our Supreme 
Court is number eighty, and contains one hundred and twenty- 
eight decisions ; Affirmed, seventy-nine ; reversed, forty-six ; 
mandamus, three. 

VIII. There is great delay in the judicial administration in 
Missouri. Notwithstanding the fact that we have had a com- 
mission for two years, the Supreme Court of this state is several 
years behind its docket. In my judgment, one cause of the 
delay arises from the time spent in preparing written opinions 
in unimportant cases. Another may be the advanced age and 
lack of sufficient physical ability on the part of some of the 
judges to perform the necessary amount of labor. It is clear 
to my mind that the best remedy lies in the creation of Appellate 
Courts. In many states, temporary relief has been obtained by 
the appointment of Supreme Court commissions. 



NEBRASKA. 

J. M. WOOLWORTH. of Omaha. 

I. Eighty-one. 

II. From five hundred to eight hundred. 

III. In the country two years, in town five. 

IV. I cannot tell ; perhaps J200. 

V. One. 

VI. One hundred and sixty-six. 
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VII. One hundred and thirty-two affirmed; thirty-four 
reversed. 

VIII. There is great delay and uncertainty arising from in- 
competency of lawyers and judges. 



NEW HAMPSHIRE. 

OILMAN MARSTON, of Exeter. 

I. The Supreme Court, seven judges ; the Probate Court, 
consisting of one judge in each county, and Police Courts in 
the cities and larger towns are Courts of Record.' 

II. Three hundred and thirty members of the legal profes- 
sion, of whom about one hundred are not in active practice. 
About one hundred and seventy lawyers do nearly all the legal, 
business in New Hampshire. 

III. Say eighteen months average. 

IV. One hundred and fifty to two hundred and fifty dollars 
for prevailing party. • 

V. There are no appeals except from Probate Courts, Police 
Courts and County Commissioners. 

VI. Volume 60, the last, five hundred and eighty-seven 
pages; one hundred and ninety-two cases cover nearly 
one and a half years. 

VII. Twenty-three judgments on verdicts ; seven verdicts 
set aside ; twenty-four judgments for plaintiff other than on 
verdicts; twenty -one judgments for defendants other than on 
verdicts ; thirty-three cases exceptions overruled ; three cases 
exceptions sustained ; forty-two cases discharged ; three 
demurrers sustained ; two demurrers overruled ; two new trials 
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granted; two non-suits; four motions denied; four reports 
recommitted ; one report set aside ; two dismissed ; one trustee 
changed ; two trustees discharged ; one set-off disallowed ; two 
decrees of Probate Court affirmed. In equity : one injunction 
denied; two decrees for plaintiff; five bills dismissed; one in- 
terpretation of will. 

VIII. No delay to complain of. Such as there is is attri- 
butable to parties and their counsel more than to any other 
cause. I doubt if there is any state in the union where justice 
is administered more promptly, and with less expense to the 
parties than in New Hampshire. The party that has " the very 
right of the cause " is pretty sure to prevail. Trial terms are 
holden by a judge of the Supreme Court. In two counties, 
four terms ; in one county, three terms ; and in all the other 
counties, two terms a year. In defended actions, either party 
haa a right to one continuance, unless notice of trial is given 
fourteen days before the first term. Equity causes, libels for 
divorce, and actions at law involving not more than $100, are 
tried by the judge, without a jury, at the aforesaid terms. 
Exceptions to evidence and to the rulings of the judges on 
matters of law,. are embraced in a case drawn by the judges, 
and transferred to the next law term for determination by the 
full bench — seven judges. Many causes involving more than 
3100, are, by consent of parties, tried by the judge without a 
j ury. Special pleading, as it was before the new rules (English), 
is in force here ; but a defendant may, if he chooses, plead the 
general issue, and file therewith a brief notice of defence. 
Amendments are allowed, usually without costs, even to chang- 
ing the form of action. Receivers as of right were abolished 
a few years since by statute. New trials are ordered on petition 
where it is made to appear that injustice has probably been 
done. Law terms are holden twice a year at the state capital. 
Each term, after cases are argued, is adjourned for about three 
months, when decisions are rendered. No codes for us. Of 
course, questions III. and IV. cannot be answered definitely. 
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NEW HAMPSHIRE. 

JOHN M. SHIRLEY, op Andover. 

I. Each of our six cities have a Police Court. Several towns 
also have. These, by statute, are made Courts of Record. 
Each of the ten counties has a Probate Court, that is also a 
Court of Record. We have then the Supreme Court. This is 
a Court of Record. There are seven judges of the Supreme 
Court. Each of these judges is in law a circuit judge, and 
bound to hold "trial terms of the same court. Six of these 
judges actually hold such terms. The chief justice, by common 
consent of the other judges, is exempted from this trial work, 
but occasionally assists, in case of the sickness or disability of 
some other judge. The whole seven sit at the law term. Each 
of these judges is a chancellor and supreme judge of probate. 
When these judges sit at the law term, they constitute the Su- 
preme Law Court, the Court of Chancery and the Supreme 
Court of Probate ; and each of these judges, at the trial term, 
or in vacation, has the power to send any cause, except the few 
where the constitution secures a jury trial, to a referee or 
referees, who have in general all the trial powers of a trial 
judge. 

II. By the census of 1880, there were three hundred and 
eighty-two lawyers. Three hundred and seventy-four of these 
were native born. Three of these were females, and three hun- 
dred and seventy-nine males. This number must have been 
made up by a very liberal interpretation of the term " lawyers.** 
My judgment is that there are not over three hundred and fifty 
lawyers in the state to-day, who have practiced their profession 
here ; and this includes all the judges, and quite a number of 
lawyers who are not in any sense in practice. 

III. The average length of a defended law suit differs much 
in the different counties. There are ten counties in the state, 
two of these counties are divided into districts. Each district 
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is, in general, for trial purposes, a county. In five counties 
and two of these districts, there is not, in any ordinary case, 
any difficulty in getting a trial at the entry term, unless the 
plaintiff, who has the statutory right to a continuance, avails 
himself of that privilege. In all but tw^o districts, there is no real 
diflRculty in getting a trial at the second term. In two-thirds 
of the counties and districts, the cases are tried at the second 
term, if not before. Not more than one-fifth of the cases tried 
go up on exceptions. Exceptions are ordinarily disposed of 
within six months. One of the judges, who has given special 
attention to the matter, thinks that the average length of a de- 
fended law suit in the state is about one year. To this should 
be added the time in the law court. 

V. Except as to the title of real estate, an appeal can be 
taken from the decision of a justice of the peace to the trial 
term of the Supreme Court. So an appeal can be taken from 
the decisions of the police courts, to which I have referred, to 
the same courts. There is no further appeal on any question 
of fact. So we have practically but one appeal in any cause 
upon a question of fact in any case. If a suit is commenced 
in the Supreme Court, there is no appeal upon a question of 
fact, and it can only go to the full bench upon questions of 
law. 

VI. The cases are reported at the rate of about a volume a 
year. Sometimes there are no reports for years, and then the 
gap will be filled up. There are no reports except of the 
court of last resort. The sixtieth is the last volume published. 
It ends with the June Term, 1881. A small portion of Vol- 
ume 61 is in type, and some two hundred and twenty-five 
pages of Volume G3. Nothing has been done about Volume 62. 

VII. The number of affirmations and reversals cannot be 
given with anything like exactness, owing to our system. 
Many cases are agreed or are transferred, as it is termed, by 
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the trial term, for the purpose of taking the opinion of the 
whole court upon some question or questions of law. As 
there was no judgment, the entry in such cases is in general 
" case discharged," but the following is the best estimate I can 
make as respects Volume 60. Affirmed, seventy-nine ; reversed 
thirteen ; cases discharged, etc., one hundred and eleven ; total, 
two hundred and three. 

VIII. Except in a single district, where the fault is about 
equally divided between clients and their counsel, there is but 
little reason to complain of delay in the administration of jus- 
tice in this state. There is great complaint as to its uncer- 
tainty. We need a thorough revision or codification of the 
general law of this state, by clear-headed, comprehensive 
jurists. We need some safeguard against crude and hasty 
decisions at the law term, and the court sadly needs " a cloud 
by day and a pillar of fire by night," to guide them and us to 
the promised land of certainty. 



NEW JERSEY. 

JOS. F. RANDOLPH, or Jersey City. 

I. We have in New Jersey, nine Supreme Court judges, 
one chancellor, two vice-chancellors, and six lay judges (who 
with the Supreme Court judges and chancellor, constitute our 
court of last resort). The Supreme Court judges also hold 
the nUi prius circuits in the counties, and all the state court 
business of any importance is disposed of by these twelve 
judges (the lay judges being wholly ornamental). Our County 
Courts and Justices' Courts are also courts of record, too nu- 
merous to mention. About a dozen of the counties have law- 
judges to preside, and each county has three lay judges and 
numerous lay justices of the peace. 
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II. I think there are about nine hundred lawyers in New 
Jersey — perhaps one thousand or twelve hundred. 

III. and IV. I cannot answer. Our courts are pretty ex- 
piditious. The clerks* fees are high — the counsel fees and 
allowances low (in the opinion of the counsel). 

V. We have sometimes one appeal or writ of error — ^some- 
times two. 

VI. Two or three volumes of reports per annum; two 
hundred and fifty-three cases in 17 Vroom (law), and two 
hundred and twenty- four cases in 11 Stew, (equity) — ^the 
former including twenty-four writs of error (nineteen affirmed 
and five reversed) — the latter, 10 Prerog. Ct. cases, and 41 
Chy. appeals (twenty-nine affirmed and twelve reversed). 

VIII. There is a general discontent with our Court of 
Errors and Appeals — too large — too weak — and too full of 
business during its short terms, and too identical with the 
Supreme Court. 

We think our chancery above the average and our Supreme 
Court up to it. Our law judges don't draw fine lines between 
their province and that of the jury, and our courts alone 
decide principles of law on a somewhat hasty and incomplete 
examination of the facts. 

Our present law and chancery procedure are generally expe- 
ditious and our judges reasonably certain. 



NEW YORK. 

MATTHEW HALE, of Albany 

I should say that the average length of a defended law 
suit, from its beginning to its end in the court of last 
resort, could not be much less than five years. Some cases 
occupy a good deal more time. I have a case now pending 
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in the Court of Appeals which was commenced in 1873. It 
was first tried in 1878 ; a new trial was granted, which came 
on in 1881 ; a third trial was granted, and was had in Feb- 
ruary, 1884. It will be reached in the Court of Appeals, 
probably sometime in 1886. If judgment should be reversed 
and new trial ordered there, no one can tell when the case 
will end. This, however, is not an average case. 

I have written a communication for the Albany Law 
Journal^ upon the causes of delay and uncertainty in the 
judicial administration of this state, which will probably 
appear in the next number of that journal, to which I respect- 
fully refer your for an answer to the eighth question in your 
list. 



NORTH CAROLINA. 

JAMES E. BOYD, op Greensboro. 

I. Three judges of the Supreme Court, and twelve judges 
of the Superior Courts. The courts in North Carolina are 
divided into the Supreme of the state, which is the highest 
Court of Appeals, and the Superior Courts, the state being 
divided into twelve judicial districts, a judge being chosen for 
each district. Terms of the Superior Courts are held in each 
county, by a Superior Court judge, twice a year, and in some 
of the more populous counties as many as four times a year. 

The Supreme Court has two terms a year, at Raleigh, 
beginning on the fii*st Monday in October and February. The 
jurisdiction of the Supreme Court is unlimited as to amount 
involved or character of case. 

In addition to foregoing Courts of Record, are the criminal 
courts established by law for the counties of Mecklenburg 
and New Hanover, with jurisdiction of all criminal offenses 
committed within the county; and then there are in six 
counties of the state what are called inferior courts, with 
jurisdiction of all criminal offenses, the punishment for which 
does not extend to life. 
28 
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The Superior Courts have original jurisdiction of all cases, 
both civil and criminal, except such as are given exclusively to 
justices of the peace. 

The original jurisdiction, and to finally hear and determine, 
is given to justices of the peace in all civil cases founded on 
contract, and where the title to real estate is not in contro- 
versy, to the amount of $200, and in actions for trespass and 
in claim and delivery of personal property where the damages 
claimed or the value of the property does not exceed fifty 
dollars, and in all criminal cases where the punishment does 
not by law exceed thirty days' imprisonment, or fifty dollars 
fine, or both. 

The right of appeal lies in all cases from a justice of the 
peace to the Superior Court. 

Justices of the peace also have jurisdiction in cases to eject 
tenants holding possession of real estate after expiration of 
term. 

II. About six hundred and fifty. 

III. Should say from eighteen months to two years when 
suits are brought in the Superior Court, or are there on appeal 
from justices of the peace. 

IV. The costs in an ordinary case, exclusive of counsel fees, 
are not large. Usually the w^hole costs, aside from attorney 
and witness' fees, would not exceed twenty-five dollars ; and 
costs on appeal to Supreme Court, twenty dollars. In this 
state the party losing pays only court's costs and witness* fees. 
We have no recovering for other expenses. I think it safe to 
say that thirty dollars is a fair average of costs in cases here. 

V. There is no limit to the number of appeals from the Su- 
perior to the Supreme Court. As often as the Supreme Court 
awards a venire de novo there is a new trial below and the case 
can again go up on any new point arising in the subsequent 
trial. 
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VI. Two volumes are annually published. Last rolume, 
No. 91, contains two hundred and sixty-four decisions. 

VII. Two hundred aflSrmed ; twenty-three reversed ; 
twenty-one venire de novo ; the remaining twenty crises being 
motions to rehear, and applications for certiorari. 

VIII. There is no more uncertainty than in my opinion must 
necessarily exist in any judicial administration where there 
may still remain new legal questions not yet determined. Our 
judges are, so far as is known, men of integrity and generally 
of fair legal ability. There is delay in the trial of civil causes 
for the reason that in such actions in the Superior Courts, the 
summons is made returnable to the regular term. The return 
term of the summons is called the appearance term, and if no 
answer or demurrer is filed at that term, the plaintiff is entitled 
to judgment by default ; and if there be filed answer or de- 
murrer, then the case stands for trial at the next ensuing term 
upon such issue of fact or law as is raised by the pleadings. If 
we could make the summons returnable and require the defend- 
ant to appear and plead out of term time, it would very greatly 
shorten the time now required to end a law suit in this state. 



OHIO. 
AARON F. PERRY, or Cincinnati. 

I. Our judiciary, so far as state courts are cpncerned, has 
been recently changed by the organization of a new court, called 
a Circuit Court. The state, for that purpose, has been divided 
into seven circuits, and the new court is composed of three 
judges in each circuit. These judges are an addition to the 
former number of judges. The jurisdiction of the Circuit 
Court is not very different from that of the former District 
Court, which was conducted by judges of the Common Pleas, 
sitting as a Court of Appeals on the decision made in the 
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Common Pleas. The new court has not been in existence long 
enough to show whether or not it will accomplish the object 
aimed at. 

III. The average duration of a law suit in our state courts, 
speaking generally, is not far diiferent from what it is in the 
federal courts. I should place a conjectural average not below 
five to seven years. Our Supreme Court docket has lately 
been relieved a second time by a judicial commission. Without 
such relief, it would be in arrears to about the same extent a» 
the Supreme Court of the United States. It is probably true 
that law suits in the federal courts are more generally conducted 
by counsel of standing and reputation than in our state courts ; 
but the same counsel would probably jequire about the same 
compensation in either. The cost bills would be somewhat 
greater in the federal courts. The average duration of law 
suits, well handled by counsel, in the federal courts, would, I 
think, be less than in our state courts. 



OHIO. 
GEORGE M. POAGE, of Cincinnati. 

I. Judges of the Supreme Court, five; judges of Circuit 
Courts, twenty-one ; judges of Common Pleas Courts, sixty- 
nine; judges of Superior Courts, four; judges of Probate 
Courts, eighty-eight; judges of Police Courts, three ; judge of 
United States Court, one ; judges of United States District 
Court, two ; total, one hundred and ninety-three. 

II. The census of 1880 shows four thousand four hundred 
and eighty-nine lawyers in Ohio. 

III. The length of a defended law suit, from its beginning 
in the court of first instance, to its end in the court of last 
resort, depends so much upon circumstances, and whether or not 
both parties are anxious at all times to reach the end, that na 
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definite time can be fixed. If, however, all expedition possible 
is used on both sides, a decision may probably be reached in the 
Supreme Court in about three years. 

IV. There are no statistics kept, so far as I know, from which 
the average cost of a law suit can be estimated. 

V. A proper case may go from the Justice of the Peace 
Court to the Supreme Court, through the Common Pleas and 
Circuit Courts. 

YI. One volume of reported cases is annually published. 
Volume 40 of the Ohio state reports contains a part of the 
decision of the Supreme Court commission, which has now ex- 
pired by limitation. Volume 89 is the last of the reported 
cases of the Supreme Court. 

VII. Volume 39 contains twenty-nine affirmances and forty- 
two reversals. 



PENNSYLVANIA. 

FRANCIS RAWLE, op Pho^delphia. 

I. Supreme Court, seven ; Common Pleas Court, seventy- 
five; Orphans* Court, seven. 

II. Five thousand. 

III. Two years for law cases, and in equity cases three to 
three and a-half years. 

IV. It is impossible to do more than guess ; not less than 
one hundred dollars a side, taking all the cases. 

V. Formerly at common law, one writ of error, from a judg- 
ment, and in equity, one appeal from the final decree. By a 
recent statute, there is now also an appeal of either party in 
equity cases for granting or refusing a preliminary injunction, 
and at common law a writ of error for refusal to open a 
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judgment entered on a warrant of attorney, and for refusing 
to enter judgment upon an affidavit of defence, by reason of 
its insufficiency. 

VI. Supreme Court official series, four ; about four hundred 
cases a year ; and an additional volume is published containing 
cases not in the regular series, with about eighty-seven cases a 
year. The Weekly Notes of Cases, one and a half volumes a year, 
publishes all Supreme Court cases, about five hundred in num- 
ber, and about four hundred and fifty cases in the lower courts. 
Besides this there are seven weekly periodicals in different coun- 
ties, which duplicate a great many reports of Supreme Court 
cases, and report the local courts. The total number of reported 
cases in the lower courts, approximately, thirteen hundred. 
105 Pennsylvania State Reports (the last official report) con- 
tains one hundred and four cases. The Supreme Court is the 
only court whose decisions are published in a regular series. 

VII. 105 Pennsylvania State. Cases affirmed, fifty-nine ; 
cases reversed, forty-five ; total, one hundred and four. 

VIII. Tes. In the common law cases there are no delays 
which are caused by imperfections of the existing rules of 
practice. Cases ready for trial can always receive a reasonably 
speedy hearing, both in the lower court, so far as the court is 
concerned, and in the Supreme Court ; but in Philadelphia 
continuances are obtained so easily that the trial of cases is 
often delayed. The excessive accumulation of cases in the 
Supreme Court a few years ago caused the adoption of a rule 
limiting the argument to a half hour on each side. This has 
caused some dissatisfaction at the bar, but it has enabled the 
court to dispose of almost its entire list every year. In equity 
cases there are very tedious delays, due not to the system, but 
to the bar. Practically all cases are referred to an examiner 
to take testimony. This testimony is referred to a master. In 
nearly all cases meetings are held but once a week, and only 
for an hour or two in the afternoon. Cases frequently drag 
on for two or three years before they reach a hearing in court. 
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The remedy for delays at law would be to refuse a continuance 
except for the legal cause, and in equity, to order masters and 
examiners to sit every day, or for a given number of hours, 
each week, until the cases are disposed of. This would be an 
advantage to counsel and clients in the long run. The evil in 
equity cases has grown to be so great that it must soon call for 
some such remedy. The Orphans* Court (a court of probate) 
is a model for the dispatch of business. It holds monthly 
terms in which it audits all accounts filed, and disposes of all 
its litigated cases, without delay. For several years it has had 
no arrears of work whatever. Gases arising in this court can 
be finally disposed of, including the hearing in the Supreme 
Court, in from nine to eighteen months, according to the time 
of year in which they begin in the court below. 



RHODE ISLAND. 

W. p. SHEFFIELD, op Newport. 

I. Five. They are all judges of the Supreme Court, two of 
whom are detailed by the court to do duty in the Common 
Pleas. 

II. We have in Rhode Island about one hundred and 
ninety-seven lawyers. 

V. One appeal is allowed from the Probate, or Justice's 
Court. The defendant may appeal, or rather remove a cause 
brought in the Court of Common Pleas to the Supreme 
Court, on the second day of the return term. 

VI. Since 1845, there have been published thirteen volumes 
of reports. 

VIII. It is often that one party seeks to delay the trial of a 
case, and the delay in such cases depends upon the resources 
of the party and his counsel to effect their object. In another 
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class of cases, when the parties are both become doubtful as 
to the result, each hesitates to bring on the trial, hoping that 
delay will develop some advantages to his side of the cause. 
This influence operates upon lawyers to invite delays, as much 
as it does upon parties. Another cause of delay is, the want 
of a proper preparation of cases by the lawyers, and occa- 
sionally they shrink from the labor incident to the trial. I 
think the practice of the law might be simplified by abolish- 
ing all forms of action, and blending the systems of common 
law and equity — commencing every suit by complaint, and 
making the process returnable, say on the first Monday in 
each month, at the oflSce of the proper clerk of court. The 
defendant to file his answer within twenty days, and the de- 
murrer or replication to be filed in ten days thereafter ; the 
pleadings setting up facts to be under oath. If they set up 
matters of law, the lawyer to certify that in his opinion the 
plea contained a valid defence. The clerk should have three 
dockets — one of unanswered cases, one of cases where the 
pleadings concluded to the country, and the law docket. 

The court should be always open for the trial of questions 
of law. The law docket being completely within the control 
of the court, it could determine when and where it could be 
taken up. The jury docket could be taken up in its order at 
regular terms. A single judge could appear at the clerk's 
office on a given day in each month to determine incidental 
questions. 



SOUTH CAROLINA. 

H. E. YOUNG, OP Charlesston. 

I. There are the following Judges of Courts of Record in 
South Carolina: Supreme Court judges, three. Circuit 
Court judges, eight. Probate Court judges, thirty-four. 

II. Approximately, about five hundred. 



DELAY IN JUDICIAL ADMINISTRATION. 441 

III. The length of suits varies, of course. If there is no 
appeal, I have known them disposed of in three to six 
months. If there is an appeal, seldom under a year ; and I 
have known them last eleven to twelve years. I should say 
the average length of a case is from one to three years. 

y. There is but one appeal, in so far that the case goes di- 
rectly from the Circuit to the Supreme Court. But as appeals 
are allowed from intermediate orders affecting the merits of the 
case, there are sometimes, but not often, three to four appeals 
in the same case. 

VI. The cases in the Supreme Court, are alone reported. 
About two volumes a year. There are seventy-live cases in 
the last volume. 

VII. Of the seventy-five cases in the last volume of reports, 
thirty-eight were affirmed ; twenty-eight were reversed : nine 
were modified. 

VIII. There is the usual delay in the trial of cases as given 
above. There is also the uncertainty which always exists in 
transition periods, which the present seems to be at the South. 



TENNESSEE. 

ANDREW ALLISON, op Nahiivillk. 
I. Thirty-nine. 

III. Four years. 

IV. One hundred dollars, probably. 

V. There is no limit to the number of appeals allowed. 

VI. About two volumes of reports are published annually. 
The last volume contains eighty-seven decisions. 
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VII. There are fifty-one affirmances, and thirty-six rever- 
sals in the last volume of reports. 

VIII. We have delay and uncertainty in the judicial admin- 
istration of our state. There may be many causes. Among 
the principal causes of delay with us is the law which requires 
the Court of Appeals to examine all transcripts in appeab 
from the Chancery Courts, and hear and determine all ques- 
tions of law and fact arising therein, de novo. No assignment 
of errors is necessary. I think I can safely say that three- 
fourths of the time of our Court of Appeals is spent on chan- 
cery records, some of them being of enormous length. 

This, of course, creates uncertainty, also, in judicial admin- 
istration ; but is not altogether responsible for it. Much of 
this uncertainty is caused by electing politicians, instead of 
lawyers, to be judges in our courts of last resort; an evil, I 
believe, that is not confined to Tennessee. The result is, that 
we not only get judges wanting in judicial knowledge, but 
sometimes it is hard for them to forget that they were once 
politicians. 



TEXAS. 

ROBERT G. STREET, of Galveston. 

I. About two hundred and seventy. 

II. About two thousand. 

III. About two years. 

IV. Impossible to average fees. Court costs $100. 

V. One. 

VI. Three volumes ; one hundred and eighty ca^es. 

VII. Affirmed, say three-fifths ; reversed, two-fifths. 
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VIII. No delay that could well be avoided except in Su- 
preme Court. Remedy, limitation of amount. Increase of 
judges. Power to revise on facts taken away. No marked 
uncertainty of decisions on purely legal questions. 



VERMONT. 

LUKE P. POLAND, op St. Johnsblry. 

I. We have seven judges of our Supreme Court. The 
Supreme Court sits as a court for the correction of errors, in 
cases brought up from the County Courts, in suits-at-law, by 
writ of error or on exceptions, and hears appeals from the 
Courts of Chancery. We have a County Court in each 
county — which is a court of general, civil and criminal juris- 
diction — where cases are tried by jury. A judge of the 
Supreme Court presides as chifef-judge of the County Court, 
and conducts the trials. There are two assistant judges of 
the County Court, who sit in court, but they are generally 
laymen, and have not much to do with the trial of causes. 
There are two regular terms of the County Court in a 
year, in each county. Disputable causes are not tried the 
first term, but stand for trial at the second term, unless the 
parties agree to a continuance, or good cause for a continu- 
ance is shown. We have a separate and distinct Court of 
Chancery, which holds two terms a year in each county at the 
same time with the County Courts, and the judge of the 
Supreme Court, who presides at the County Court, is the 
Chancellor, and an appeal lies from his decrees to the Supreme 
Court. The Supreme Court holds a law-term in each county 
once a year, which is held by four judges of the Supreme 
Court ; and also one general term each year, where cases un- 
finished at the county term, in all the counties, and cases 
where the judges have disagreed, are heard. This term is held 
by the full bench of the Supreme Court. You will thus see 
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that practically the whole judicial work of the state is done 
by these seven judges. Justices of the peace have jurisdiction 
up to $200, but except very small cases, appeals lie to the 
County Court. 

II. The " Vermont Register ^'^ gives the names of three 
hundred and seventy-eight persons as lawyers ; but this 
includes everybody who has been admitted to the bar at any 
time. I should judge that not more than two-thirds of the 
number can be said to be now in the practice of the law. 

V. In suits at law, the cases can only be carried to the 
Supreme Court on questions of law. If the Supreme Court 
affirm the decision of the County Court, the case is ended, if 
the case goes up from a trial. Frequently cases in the County 
Court stand on the pleadings and end in a demurrer, and go 
directly to the Supreme Court from the ruling of the County 
Court on the pleadings. In such cases, it is usual for the Su- 
preme Court to allow a party to replead, and to send the case 
back to the County Court for trial on any issue of fact made 
by new pleadings. All chancery cases can be appealed to the 
Supreme Court, except foreclosure cases, and those in the dis- 
cretion of the chancellor. Parties are entitled to but one trial 
in the County Court. Juries sometimes disagree, occasionally 
the court set aside a verdict, and this occasions a second trial. 
Cases reversed by the Supreme Court, on account of the ad- 
mission of improper evidence or misdirection to the jury, of 
course, involve another trial in the County Court. No 
other appeals are allowed except those I have stated above. 

VI. and VII. Our Supreme Court get out one volume of re- 
ports annually. The last volume contains one hundred and 
twenty-two cases, and in form seventy-one affirmances, and 
fifty-one reversals. But practically this does not show that 
the court below was in error in so large proportion of cases. 
A large share of the chancery cases of importance are not, in 
fact, heard by the chancellor at all. The counsel agree on a 
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fro forma decree, and take the case directly to the Supreme 
Court. So in suits-at-law, when a question vital to the case 
is raised on the pleadings, the case is taken directly to the 
Supreme Court on fi pro forma ruling below. 

VIII. Law business in this state, is much less than formerly. 
The state is largely agricultural, and when settled long enough 
to have the titles and boundaries of the farms settled, there is 
not much material for litigation. The railroads have had a 
great deal of litigation, but this was in two or three counties 
and in the hands of a few counsel. 

There is no necessary reason for delay in law business in 
this state in any county now. We have some slack, shiftless, 
inefficient lawyers, as they have everywhere. 

Our judges are generally industrious and prompt. The 
principal ground of complaint with judges has been in regard 
to cases heard in the Supreme Court. We have had judges 
who have sometimes delayed filing an opinion for quite too 
long. 

WEST VIRGINIA. 

C. B. KNIGHT, OP Charleston. 

I. We have one Appellate Court, or court of last resort, 
with four judges, and thirteen Circuit Courts (the state is 
divided into thirteen judicial circuits or districts) of original 
jurisdiction in all civil and criminal cases, with one judge to 
each district, or thirteen circuit judges. 

II. Lawyers, by the census of 1880, numbered six hundred 
and twenty-nine ; now probably about seven hundred. 

III. It is quite impossible to be accurate, but should esti- 
mate two and a half years. 

IV. At least fifty dollars if no appeal is taken, and $100 
where cases go to Court of Appeals ; this is only an estimate 
also. 
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V. We have no statute or rule of court regulating the 
number of appeals In practice, but one appeal is usually 
taken in law cases ; as many appeals can be had, however, as 
the Appellate Court will allow — (only the Appellate Court, in 
term, or one of its judges, in vacation, can grant appeals). 
And 'the Appellate Court would not allow but one appeal, 
unless that resulted in a re-trial of the case, and points of law 
were raised in the retrial not adjudicated on the former 
appeal. 

VI. Our state is twenty-two years old, and has twenty-four 
volumes of reports now issued averaging a little over one 
annually. The reports, however, have been coming more 
fr^uently the past few years, and the average now is at 
least three volumes in two years. There are seventy-five 
cases reported in the last volume, seventy-three of which are 
appeals or writs of error, and two original cases — (one a 
case of contempt against publishers of the Wheeling InteUi- 
ffencer^ for publishing an article reflecting on the Appellate 
Court, and the other a writ of mandamus, of which the 
Appellate Court has original jurisdiction). 

VII. Of the seventy-three cases of appeals and writs of 
error in the last volume of reports, twenty-five were afiirmed 
and forty-eight reversed. 

VIII. There is "great uncertainty and delay in the judicial 
administration of our State," and in my judgment the most 
potent cause is an elective judiciary for short terms and small 
salaries. If right in this opinion, the remedy is apparent, viz.: 
go back to the appointing system for long terms or for life, 
and increase the compensation. The people, however, having 
once obtained the right of electing the judges, will never let 
it go. Such a thing, I believe, was never heard of. An in- 
crease of the salary and of the term of tenure, would doubt- 
less command a higher standard of ability and efiiciency, and 
accomplish much. But even this cannot be obtained, till 
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there is a great change in public sentiment. And the voice of 
a lawyer for such a result has no influence, but rather in- 
creases the opposition. I see no prospect for improvement 
now. I think, too, some system of taking civil cases from 
juries, and sending them to referees or arbitrators for trial in 
vacation, would speed such litigation, and secure more just 
conclusions. 



WISCONSIN. 

J. C. GREGORY, of Madison. 

I. In the State of Wisconsin, we have two United States 
Districts, and two judges. 

Our State Supreme Court consists of five judges. We have 
fourteen Circuit Courts, presided over by fourteen Circuit 
judges. 

We have sixty-six counties, in each of which (that is fully 
organized), there is a copnty judge whose jurisdiction is as a 
rule confined to probate matters, but they are regarded as 
Courts of Record. In some few cases by statute (special) they 
have substantially concurrent jurisdiction with Circuit judges. 
In most of our cities we have what is generally termed Muni- 
cipal or Police Court, presided over by a sort of judge, and 
many and perhaps all of these are now rated Courts of Record. 

II. Can't say precisely. We have about four hundred mem- 
bers of the State Bar Association, including all our judges. 
I think we have about seven hundred lawyers. 

III. A suit is brought in the Circuit Court, and can be, 
and usually is brought to trial in six months. It then goes to 
the Supreme Court, and can be brought to a hearing within six 
months. I would say, however, the average duration of such 
suits is, say one and a half years. 

Our Supreme Court, keeps close up and has for years dis- 
posed of its entire calendar at every term. Our Circuit 



448 REPORT OF THE SPECIAL COMMITTEE. 

judges, as a rule I think, dispose of their calendars and keep 
up their work well. In many of the northern, new counties, 
this is not true. There the judges are good-natured and the 
lawyers ingenious in delaying the day " of judgment " against 
large lumbermen, and impecunious pioneers. Appeals lie to 
the Circuit Court from Justice Court, from county and muni- 
cipal courts, and thence to the Supreme Court. Of course in 
such cases the duration of a suit is longer than above given. 

IV. I gues8 the average expense of suit, begun and tried, 
at the circuit, and appealed to and argued in Supreme Court 
and determined on first appeal, is from $150 to ?200. There 
is a good deal of cheap, small litigation in the state, and con- 
siderable important, hardly-contested litigation. I know of 
many cases where attorneys have received from $5000 to 
$15,000 fees in single cases. These are not common. I have 
myself participated in some very handsome fees, for such work, 

■ 

V. Appeals are allowed from the Circuit to the Supreme 
Court from certain orders, for instance: " when it involves the 
merits of an action or some part thereof,'' etc. But assuming 
your inquiry to mean : How many new trials can the Su- 
preme Court grant ? I have to say, I know of no limit in this 
state, as there is in some states. 

« 

VI. Our regular Supreme Court reports for the last year, 
consist of four volumes, but this is unusually numerous ; two 
to three volumes usually cover the cases decided in that court. 
It is due to our reporter to say that he keeps close up with the 
court. The last volume (61 Wis.) contains one hundred and 
thirteen cases; sixty affirmed, and fifky-three reversed, and 
one case of original jurisdiction. I make no note of pamphlet 
reports. Our United States Circuit and District Courts are 
reported in Bissell's Reports at Chicago. 

VII. The affirmances and reversals in last volume are given 
above. Sixty affirmed, and fifty-three reversed. 
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VIII. I do not tliiok there is nnusual delay in the judicial 
administr:ition in this state, I think business here is, as a 
rule, disposed of Avith reasonable celerity; better in that 
respect than most states. There is uncertiinty in the judicial 
administration of our sbite. Our judges are men of integrity 
and fair ability ; some of them ore nither old, and a little fussy. 
The chief trouble is, I think that all human judgment t8, and 
always will be, very uncertain^ and our ju<lge8 are very human. 
Our best lawyers rarely get on the bench, and never tvill; of 
course they earn more money at the bar than a judge gets, 
but that is not the reason they sbiy at the bar, for I know 
many able, prosperous attorneys, who I know would be pleased 
to go upon the bench, but cant get there. A pushing, crowd- 
ing, successful lawyer, is not apt to be popular with tlie body 
of the people, and he is quite likely to excite the ''envy, hatred, 
and mnlicc and all uncharitableness" of his brother lawyers, 
and hence he does not get upon the bench. I do not believe 
an increase of salary would help it/ I do not think it improved 
the judiciary in New York, or wouhl here. I do not think it 
would help it here to give the appointment to our governors. 
They are managing politicians generully, and whenever it has 
come to them to appoint, they have not always behaved as 
well as the people. I am not wise enough to suggest a remedy. 
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ALABAMA. 



DAVID BUELL. 

David Bo ell died of an affection of the heart at his 
home in Greenville, Alabama, on the eighteenth day of No- 
vember, 1884 J after several months of severe suffering, in the 
forty-ninth year of his age. 

Mr. Buell was born in the state of New York, on the third 
day of May, 1836. In 1856, he first came to Alabama, and 
in that year and the next assisted Col. John T. Milner, the 
engineer in charge of the building of what is now known as 
the Mobile and Montgomery Railroad, in the survey of the 
route. After this, he was engaged in teaching school until 
the outbreak of the late war. 

Like almost all Northern men who settled in the South, he 
became devotedly attached to his adopted state and its people, 
and at the outbreak of the late war he entered the Confederate 
Army as a private in the Greenville Guards. Here as else- 
where that spirit of devotion to duty, that formed a most 
striking characteristic of the man, mirde him a devoted and 
gallant soldier. 

At the close of the war he returned to Greenville, and 
began the practice of law in partnership with the Hon. J. L. 
Powell, now probate judge of Butler county, and the Hon. H. 
A. Herbert, the present representative in Congress from his 
district. From that time to his death, he continued the practice 
of the profession he had chosen, devoting to it all the energies 
of his mind and body, and soon attained in it an enviable 
rank. In 1878, he was elected to the Senate of the state, 
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from the district composed of Butler and Conecuh counties, 
and in that body was noted for his unassuming, quiet demeanor, 
painstaking investigation of whatever subject might be before 
it, and fearless though gentle advocacy of whatever he deemed 
ri^ht. The writer of this sketch had known Mr. Buell several 
years previous to that time, but it was at this session of the 
General Assembly that he was thrown in more intimate personal 
relations with him, and learned to respect him for the many 
qualities of true and gentle manhood he possessed, the devo- 
tion to the right he always evinced, and the sound judgment 
that always guided him. As a legislator, as in the other 
walks of life, he sought rather to win that approval of his own 
conscience, which comes from a knowledge of duty honestly 
and faithfully performed, than to gain the meretricious reputa^ 
tion that is so often won by those more assuming but far less 
able than he was. At the close of that session he retired 
from official life of his own choice and devoted himself entirely 
to his profession. It was at this session of the General As- 
sembly that the Alabama State Bar Association obtained its 
charter, and Mr. Buell was one of its first members. He was 
an active member, attending every meeting except the last, 
from which he was kept by his fatal illness. 

Shortly after the war, Mr. Buell was united in marriage 
with Miss Flora Herbert, the sister of his partner, who, with 
five children, the fruit of their union, survive him. The 
qualities that endeared him to his friends could but* make his 
home that sweet haven of peace and love which the goMen 
dreams of a youthful imagination picture with fondest hopes, 
and the quiet content of old age treasures as the sweetest 
recollection. 

Mr. Buell was for many years an active and prominent 
member of the Protestant Episcopal Church, and represented 
for years his parish in its Diocesan conventions, here too he 
was faithful and devoted, and under the influences of its teach- 
ings developed into that highest type of perfect manhood — a 
Christian gentleman. 
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It is Baid that lawyers as a class, are more prone to skepti- 
cism in religion th:in any others. It mny be true : drilled in a 
school that requires the test of reason to be applied to every 
proposition, it is natural that many should doubt that which 
cannot be proved by such a test. But examples, such as our 
deceased friend furnished, rebut the idea that in the law there 
is anything to prevent the growth of a child-like faith in a 
strong, vigorous, manly man. Before accepting a proposition 
of law, or a conclusion of fact, he applied the tests of cold, un- 
sympathetic reason, but upon the hopes which religion en- 
courages, he relied as implicitly as the young child relies 
upon the promises of the parent, and to the doctrines religion 
teaches he gave a faith as unquestioning as that child gives to 
the loved father*s assertions. 



DISTRICT OF COLUMBIA. 



RICHARD THOMAS MERRICK. 

Richard Thomas Merrick was born in Charles county, 
Maryland, January 25th, 1828. His father, Hon. William 
D. Merrick, was a Senator from Maryland in the United States 
Senate from 1838 to 1845 ; and several of his maternal relatives, 
among them his uncle, had filled the gubernatorial chair of his 
native state. 

Mr. Merrick was educated at the University of Georgetown, 
D. C, and at Jefferson College, Pennsylvania. He studied law 
in Frederick City, Maryland, with his brother, William M. 
Merrick, who was subsequently one of the justices of the 
Circuit Court of the District of Columbia, and is now on the 
supreme bench of the District. Before the completion of his 
legal studies, the war with Mexico broke out. Young Merrick 
raised a company in southern Maryland, received a captain's 
commission from President Polk, and served with gallantry until 



454 OBITUARIES. 

the termination of hostilities. He celebrated his nineteenth 
birthday in Mexico, and is believed to have been the youngest 
man who ever held a captain's commission in the regular army. 

On his return from Mexico he was admitted to the bar. He 
first practiced in his native county, whence he was elected to 
the Maryland legislature. Subsequently he removed to Bal- 
timore, and was engaged in the famous Colvin will case ; 
and, with J. Schaof Stockett and Oliver Miller, the latter now 
a judge of the Court of Appeals of Maryland, was engaged 
in the preparation of the second volume of the Maryland 
Digest. 

In 1856, on the advice of Stephen A. Douglas, of whom he 
was an ardent and devoted friend, he removed to Chic«ago, and 
entered into partnership with Hon. C. Beck with, then and for 
several years afterwards one of the leading lawyers of the 
Northwest. In 1860 he was a delegate from Illinois to the 
National Democratic Convention, in which he earnestly sup- 
ported his friend Douglas for the . Presidency. In 1804, he 
married the daughter of James C. McGuire, Esq., of Wash- 
ington, and went to Europe for a time. After his return 
he settled in Washington, in the practice of his profession, and 
he continued to reside there, though he had a fine country 
place and his legal residence in Howard county, Maryland, 
until his death, which occurred June 23d, 1885, His de- 
voted wife survived him only a few days, being carried off by 
the same disease, brain fever, which prostrated him. 

Very soon after he took up his residence in the District of 
Columbia, Mr. Merrick was engaged in the somewhat noted case 
of Brown vs. Wiley, involving a question of legitimacy and one 
of the most bitterly contested cases that have ever occurred in 
Washington. This was soon followed by the state trial of John 
H. Surratt, for complicity in the assassination of President 
Lincoln. Public sentiment was then so excited that it was 
somewhat dangerous to appear on behalf of the accused ; but 
neither Mr. Merrick, nor Mr. Joseph II. Bradley, the Nestor 
of the Washington bar, who were associated in the case, was a 
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man to be deterred by popular clamor from the performance 
of duty. On the second trial — for there were two of them — 
Mr. Bradley was prevented from taking part, in consequence of 
an unfortunate personal controversy with the judge who had 
presided at the first trial, and the brunt of the struggle fell on 
Mr. Merrick alone. By his adroit pleading, as much as by the 
force of his eloquence, he "secured the acquittal of his client. 
The argument of Mr. Merrick for the defence in this case is 
one of the most eloquent in the annals of judicial controversy, 
and has been cited with approval in Westminster Hall. 

In the trial of President Johnson, on impeachment, Mr. 
Merrick and Benjamin R. Curtis were advisory counsel, but Mr. 
Merrick took no public part in the transactions. 

In the case of the State of Texas vs. White (7 Wallace, 
227), Mr. Merrick was engaged for the plaintiff. It was 
one of the then extremely few cases commenced originally 
in the Supreme Court of the United States. In that case the 
constitutional relations of the states to the federal government 
were first defined in the light of the occurrences of our great 
civil war ; and the court, in its decision, adopted, almost word 
for word, the fundamental propositions enunciated for the first 
time by Mr. Merrick in his argument. 

In one of the most famous contested election cases that have 
ever occupied the Senate of the United States, that of Spofford 
V8. Kellogg, Mr. Merrick appeared for the contestant, Spofford ; 
and in the controversy over the title to the executive office be- 
tween the Tilden and Hayes electors, Mr. Merrick was one of 
the most prominent, and certainly the most effective and labor- 
ious of the counsel for the Democratic electors before the 
Electoral Commission. His argument in that case iB conceded 
to have been one of the best, if not the very best, made on either 
side, and there were giants of the law on both sides. 

In many others of the most important cases in the judicial 
annals of the last twenty years, both civil and criminal, Mr. 
Merrick was employed. Perhaps we might specify the case of 
Charles W. Woolley V8, Benjamin F. Butler, growing out of 
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the impeachment of President Johnson; that of Hazen m. 
Stanley, a rather remarkable trial by court martial ; and 
that of the Buffalo and Jamestown R. II. Co. vs. Falconer 
(103 U. S. 821), in which he first made the acquaint;mce of 
Mr. Cleveland, now President of tlio United States, and waa 
associated with him. But most recent of all, and most fresh in 
the memory of the world, is the famous Siar Route case, the 
United States vs. Brady, Dorsey, and others. Mr. Merrick's 
efforts in that case are well known and will not soon be forgotten 
by the present generation. He was employed by a poUtically 
hostile administration, and to him, almost alone, for the seven 
long months during which this unprecedented trial lasted, the 
people looked for an honest, vigorous, and effective prosecution. 
The effort was the cause of his death : he never recovered from 
the nervous prostration consequent upon the mental strain to 
which he was subjected in that noted case. And though his 
mind remained singularly clear and brilliant down to his last 
illness, he was never again equal to any long-continued effort. 

Mr. Merrick was a brilliant advocate, one of the most brilliant, 
perhaps, that our country has produced. We have had but few 
men equal to him, and none superior, either in the forum or in 
the political arena. He was always re.idy in argument, fertile 
in resources, never at a loss for an appropriate word, or an apt 
repartee ; always bold and courageous, yet ever polished and 
Courteous ; most skillful in the examination of witnesses, and 
most effective before a jury. Of him, too, as of Erskinc, whom 
he admired and resembled, it might be said that he took up, 
*' without fee or reward, many a case of hardship and distress, 
and used for the beneSt of the poor and down-trodden the 
abilities which Providence had given him.*' He possessed, too, 
the indomitable courage which Brougham attributed to Erskine. 

He was a great friend to the younger members of the pro- 
fession, and there are many now in excellent practice who owe 
their success in life to his sympathy and his active assistance. 

He was one of the earliest members of the American Bar 
Association, and its annals show how actively he participated 
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in its work. He was also one of the founders of the Bar 
Association of the District of (^olumbia, and a lecturer on 
" Constitutional Law ** in the law department of the University 
of Georgetown. 

Perhaps we cannot better conclude this notice than by quot- 
ing what was said of him by one who knew him well : " As a 
lawyer he was eloquent and powerful ; as a citizen, he was 
public-spirited, generous, and self-sacrificing; as a friend, he 
was indulgent and faithful ; in all the phases of his character, 
he was intensely human." 



MICHIGAN. 



THEODORE ROMEYN. 

Theodore Romeyn, an eminent member of the Bar of Mich- 
igan, died at his home, in Detroit, on the twenty-second day of 
July, 1885. He was born at Hackensack, N. J., on the 10th 
of August, 1810. He came of ancient Dutch lineage, and of 
a family long distinguished in the political and religious history 
of his native state. His father was a minister of the Reformed 
Church, and pastor at Hackensack for upwards of fifty years. 
He was educated at Rutger*s College, and ac the age of nineteen 
began the study of law in Somerville, in the office of Peter V. 
Vroom, then Governor and Chancellor of the state, and after- 
wards Minister at Berlin. He remained here for about a year 
and then entered the office of Samuel L. Southard, Secretary 
of the Navy under John Quincy Adams. He designed, how- 
ever, to make New York the field of his professional labors, 
and with that in view accepted an invitation from Benjamin 
F. Butler, soon afterwards Attorney-Geaeral of the United 
States under President Jackson, and entered his office at 
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Albany in 1830 to complete his studies. He was there ad- 
mitted to the bar in 1832. While in Mr. Butler's office 
he was brought in contact with some of the most eminent 
lawyers and politicians of that day, and took a prominent part 
in canvassing the state during the second campaign of Gen. 
Jackson for the Presidency. 

In 1835 Mr. Roraeyn removed to Detroit and began tlie 
active practice of law in partnership with Alexander D. Frazer, 
then one of the leaders of the Detroit bar. He continued here 
until 1848, when he returned to New York city, making 
Brooklyn his home. Finding the climate not conducive to his 
health, he again removed to Detroit, and continued the practice 
of law there up to the time of his death. He was a man of 
great intellectual power, and was recognized as one of the fore- 
most lawyers of the state. He waaan ardent student, especially 
versed in the law of real estate, and in his early professional life 
devoted himself with great assiduity to the now almost forgotten 
lore of executory devises and contingent remainders. He wa» 
remarkably thorough in the preparation of his cases, and gained 
many victories where the tide of professional opinion had set 
strongly against him. Perhaps his most signal triumph was 
won as early as 1844, when he tnade a successful attack upon 
the constitutionality of the general banking law of this state, 
and succeeded in breaking up the whole demoralizing system 
of wild-cat banks. From this period he was retained on one 
side or the other of the most important cases in the state, until 
a few years before his death, when his failing health compelled 
him to withdraw from the courts. 

He was a man of extensive learning, well read in ancient 
and modern classical literature, and possessed a great fund of 
information upon scientific and political topics. He was one of 
the most social men of his time, and his house was long distin- 
guished as the home of a refined and generous hospitality. 
His erect and commanding figure, his dignified and cordial 
manner, his varied learning and his extraordinary conversa- 
tional powers, made him an indispensable feature of all social 
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gatherings, while his affectionate nature and open-handed gen- 
erosity endeared him to a large circle of acquaintances. To 
the younger members of the profession he was especially kind 
and considerate, and his advice was freely given to those who 
sought the benefit of his wide experience and thorough knowl- 
edge of practice. 

In his politics Mr. Roraeyn was a Democrat of the Jack- 
sonian school. During the rebellion he was an ardent supporter 
of Mr. Lincoln's administration, and lent his personal influence 
and efforts to the work of raising volunteers for the Union 
army. He never accepted a political office, though repeatedly 
urged to do so, but devoted his entire life to the service of his 
clients, his family, and his friends. 



NEW HAMPSHIRE. 



CLINTON WARRINGTON STANLEY. 

CJlinton Warrington Stanley, the subject of this sketch 
was born in Hopkinton, N. H., December 6th, 1830. He was 
educated in Hopkinton Academy and Dartmouth College, 
graduating in 1849, being the youngest member of his class. 
He studied law with* Hon. H. E. Perkins and Hon. Geo. W. 
Morrison, and was admitted to the bar in the Supreme Court, 
Hillsborough county, August 12th, 1852. He engaged in 
teaching a few terms during his legal studies, and in 1853 he 
became associated with Messrs. Morrison & Fitch, in Man- 
chester, N. H., and engaged in the active practice of law. 
The firm of Morrison, Fitch & Stanley, which was one of the 
foremost of its time, was dissolved in November, 1857, and the 
partnership of Morrison & Stanley was formed. In April, 
1860;, Hon. Lewis W. Clark became associated with them. 
The firm of Morrison, Stanley & Clark continued until De- 
cember, 1866, when Mr. Clark retired, and Morrison and 
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Stanley continued in business. In 1872, Mr. Frank Hiland 
was associated witli tlicm. The firm of Morrison, Stanley & 
Hiland continued until September, 1874, when Judge Stanley 
was appointed to the position of Associate Justice of the 
Circuit Court. 

In 1876, he was appointed one of the Associate Justices of 
the Supreme Court, which position he held until his decease. 
He was elected president of the City National Bank of Man- 
chester in 1869, which position he held until 1879, and in 1883 
he was chosen one of the trustees of the Manchester Savings 
Bank, and was reelected in 1884. He was one of the trustees 
of Dartmouth College from 1881 to the time of his death, and 
was one of the most efficient and energetic managers of that 
institution. He was one of the directors of the Unitarian 
Educational Society, and one of the trustees of the Proctor 
Academy, managed by that society. He was associated with 
the Unitarian Church in Manchester, and was for many years 
one of the trustees, and at the time of his decease was the 
president of the society. 

Politically, Judge Stanley was a life-long and earnest Demo- 
crat, although not a politician and never a seeker for office. 
He was a representative man, however, and in full sympathy 
with the principles of the Democratic party. 

His connection with the Masonic fraternity was quite promi- 
nent, having been through all the gritdes and held many 
prominent positions, and his attachment to the principles of 
the order was strong and earnest. 

He married Lucy A. Woodbury, only daughter of William 
Woodbury, Esq., of Wcare, N. H., December 24th, 1857. 
He immediately established his residence in Manchester, where 
he continued to live until his decease, which occurred Decem- 
ber 1st, 1884, after a very brief illness. 

His funeral was attended by an immense concourse of people, 
members of the bar coming from every county of the state, 
while other professions, ranks, and classes were represented, 
showing the high esteem in which he was held. , 
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At the law term in June, 188»5, after eloquent remarks upon 
the life and services of Judge Stanley, appropriate resolutions 
were offered by the Attorney-General, Mason W. Tappan, 
and the usual order made by the court. 

Mr. Justice Blodget then spoke as follows : 

" The estimation in which Judge Stanley was held by the 
profession has been so fitly expressed in the resolutions Avliich 
have been presented, and in the remarks which have been made, 
that nothing seems to remain for the court to add, but to express 
briefly its high appreciation of his worth and the deep sense of 
its heartfelt loss. 

" To say that our brother was invaluable to his associates upon 
the bench is but the feeble utterance of a self-evident truth, 
well known to the bar of the state and to all others having 
business in her courts during the last decade. And from his 
very nature it could not be otherwise, for ic was as natural i)T 
him to work as to breathe, and he ceased from his labors only 
as he yielded up his life. But he was far more than a mere 
worker ; he was an able, painstaking, and upright judge. His 
comprehensive mind, sound judgment, retentive memory, and 
unexcelled executive capacity, added to his untiring industry 
and the ability practically to apply legal principles, gave him 
an eminent qualification for the rapid discharge of his judicial 
duties, and commended him alike to his associates, to the bar, 
and the general public. To say this is not eulogy, but only the 
repetition of what has been said by all who knew him upon the 
bench. Mistakes he undoubtedly made, and failings he un- 
doubtedly had, for he was human ; but they may be all covered 
by a mantle of charity less broad than he was ever willing to 
extend over the errors of others ; and if men are to b^ judged 
by the aggregate of good and of evil in their lives, by the bal- 
ancing of their virtues and their faults, few, indeed, will be 
found to stand better than he, either in the estimation of their 
fellows or in the judgment of their God. 
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^' But it is not for his judicial life alone that Judge Stanley 
will long be affectionately remembered. As a companion and 
as a friend, as a man and a citizen, — in short, in all the relations 
of life, he merited and received the confidence and regard of 
all classes of our people. And as we recall his simple habits, 
his cheerful presence, his delightful social qualities, bis true 
heart, his loyalty to duty, his nice sense of honor, his love of 
justice and hatred of wrong, it is not surprising that in this 
generation, at least, the death of no other citizen of New Hamp- 
shire has carried more widespread sorrow to the hearts of her 
people, or called forth more notable tributes of their respect. 
But while humanly speaking we mourn his untimely removal in 
the prime of his manhood and in the midst of his usefulness, 
we cannot but be grateful that his busy, laborious, and faithful 
life was crowned with a most fitting close ; for with only a brief 
illness, and with all his faculties unimpaired, he was mercifully 
called aWay without a struggle, by a touch as gentle as that 
which loosens the ripe fruit from its bough. ' God's finger 
touched him and he slept.* His work wijs done ; his mission 
was accomplished.*' 

Chief Justice Doe spoke as follows : 

" Brother Blodget speaks for us all, but my personal rela- 
tions with brother Stanley were of such a character and 
duration that I beg to be excused for adding a word. As 
schoolmates, brother Clark and I became acquainted, thirty- 
eight years ago last August, and we remained on intimate 
terms, with some separation of time and space, till the sudden 
end last December. For us and many others, no death, outside 
the immediate family circle, could come so near home. The 
melancholly feeling of personal loss is witness of the social 
and moral side of the man. So many friendly acts without 
ostentation of favor ; so many scenes of harmonious counsel ; 
so long a period of united labor, with some inevitable and 
highly useful diversity of view and opinion, but without a 
single unpleasant jar or discord left in recollection ; so much 
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constant attention to the wants of others ; so much assistance 
rendered so habitually as to be expected and received as a 
matter of course ; so much sacrifice of his own time, labor, and 
convenience for our benefit; so many hours and days and 
years lighted up by his tolerance and cheerful spirit. All this 
and all the pleasures of life that this suggests bring a sense of 
personal bereavement seldom experienced by those who are not 
of near kindred. 

"The untiring energy that rendered the most valuable 
judicial service was enlisted in helping his associates, as well as 
in various enterprises, public and private. His capacity for 
continuous labor, for details and for everything comprised in 
the successful conduct of business, combined with equanimity 
and profound and enthusiastic interest in everything he under- 
took, made him an invaluable member of the court, and would 
have carried him to the highest distinction and success in any 
department of actual life. 

" One instance of his incessant usefulness illustrates the 
productive nature of his talents. The present system of 
examining candidates for admission to the bar is entirely his 
work, and the great advantages derived from it by the pro- 
fession and the community are a result of the mission of 
progress and improvement in which he was always engaged. 
Should this system be long continued, it will go far to produce 
such a bar and bench as the interest and the credit of the state 
demand. This one movement has already done enough for the 
cause of legal education in New Hampshire to be a lasting 
monument to his memory. On every side we have improved 
methods of administration, abundant evidence of his practical 
genius. 

" What made him specially pleasing as an associate, and his 
life the happiest and most satisfactory, was his imperturable 
serenity. I have seen him in circumstances of annoyance 
when he must have thought himself 'ill-used, and when others 
in his place would have made more or less exhibition of anger, 
but from all these thirty-eight and a half years I cannot recall 
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a single occjision when he showed any sign of irritation, of 
this extraordinary fact is due to a memory that failed to record 
some expressive change of voice or color, it is, nevertlicless, 
true that in kindness of nature and freedom from fretfulness 
and resentment — qualities the most desirable in a friend and of 
prime necessity in a judge — he was unsurpassed." 



PENNSYLVANIA. 



HENRY BALDWIN, Jr. 

Henry Baldwin, Jr., died at his residence in Philadelphia, 
January 25th, 1885. He w:ts born July 11th, 1833, at Frank- 
lin, Tennessee, and entered Cumberland College at the age of 
fourteen ; in 1851 he held an office under the Government for 
a short time, and in 1853 removed to New York, to become a 
law student in the office Charles S. Sandford. Compelled to 
go south on account of his health, he resided in New Orleans 
until 1856, when he returned to Washington, and for several 
years had charge of the office of the Hon. P. H. Watson, 
afterwards Assistant Secretary of War. During the first year 
of the war, Mr. Baldwin rendered important service to the 
Government as volunteer private secretary to Mr. Watson in 
the War Department. In 1862 he removed to Philadelphia, 
where he has since lived. During the last twenty years he 
has tiiken a leading part in the patent litigation of the country. 

Mr. Baldwin was the grandson of Henry Baldwin, Asso- 
ciate Justice of the Supreme Court of the United States, who 
presided in the third circuit, as the successor of Mr. Justice 
Washington and the predecessor of Mr. Justice Grier. His 
father, also named Henry Baldwin, removed in 1830 from 
Pennsylvania to Tennessee, becoming the law partner of the 
Hon. John Bell. He was subsequently for many years an 
Examiner in the Patent Office, but resumed practice in 1863, 
and died in 1868. 
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At a meeting of the Philadelphia Bar, held in the United 
States Circuit Court room in that city, on January 23d, 1885, 
the following address was delivered by one of Mr. Baldwin's 
professional brethren, which admirably analyzes his character : 

"'Lord Bacon,* in his wonderful essay on 'Death,' says 
' that it is as natural to die as to be born.' This may be so, but 
the frequency and naturalness of death do not reconcile us to 
it, or mitigate the sad impression which it makes upon us. The 
custom of holding such meetings as the present, for the pur- 
pose of expressing sorrow at the loss of a professional brother, 
originated in Philadelphia when the Bar was much smaller 
numerically than it is at present, when the links of fellowship 
were more closely knit, and when the death of one of its 
members seemed, therefore, like an individual bereavement to 
all. Now, under an altered state of things, with more than a 
thousand members, it is not surprising that such meetings 
should exhibit somewhat of a formal character, and that much 
of what is said and done at them should be often prompted by 
a sense of respectful decorum rather than by a tie of personal 
friendship. But there arc occasions, and this is one of them, 
when we can gather together and intermingle our unaffected 
expressions of grief, and speak of one whom we have hereto- 
fore known and esteemed, and whom we now lament, so that 
the utterances of the lip shall sincerely express the emotions of 
the heart. Such a tribute of respect is the more fittingly due 
to the memory of Mr. Baldwin because he did not seek, and did 
not acquire, what is commonly called a popular reputation, and 
was haughtily indifferent to that fame which is said to live 
merely in the breath of others. He was a quiet, faithful, un- 
ambitious, laborious worker in the difficult department of the 
law to which he especially applied himself. The professional 
arena in which he appeared was a restricted one. His audience 
was limited. His addresses were to learned Judges. His 
victory could be won, not by persuasive advocacy, but by pure 
argument, springing out of pure thought. Such labor and 
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6uch succcsises cnnnot lio appreciated, or perhaps even under- 
stood by the multitude, and it is therefore emineutly proper 
that those who can, to some extent, discriminatingly estimate 
tliem*, should express a sense of their distinctive character and 
true merit in order that his real greatness may not be obscured. 
In the general characteristics of his mind, Mr. Baldwin was 
reflective, acute, and penetrating. It was a pleasure to hear 
him analyse into its elements some complicated process or 
device, and then, if need be, reconstruct it, not as if he was 
merely feeling his way along to solve some mechanical puzzle 
by tentative efforts, but as if he had caught the principle of its 
unity, and saw the end from the beginning, and the beginning 
from the end. His arguments not only displayed vigorous 
thought, but consecutive thought They were not strung 
together, but linked togetlier. His reasoning was not, if I 
may say so, an aggregate of a series of discontinuous jets, but 
a continuously flowing stream, in which the whole and its parts 
were scarcely distinguishable. If a word of some syllables 
may be pardoned, the character of his mind might be described 
as architectonic. It was peculiarly constructive. He sought 
to present the results of his study of a subject, not in the 
form of separate fragments, merely placed in juxtaposition, 
but as an organized and vitalized whole, in which all these 
separate parts were proportionately blended and fused into 
unity. 

*' Surely these are mental qualities of a high, if not a rare, 
order; for greatness of mind, which is the greatness of man, 
consists not in the number of facts which it may acquire, nor 
in its mere power of thouglit, but in its capacity for a patient 
continuance of connected thought. I'his latter trait was pos- 
sessed in a marked degree by Mr. Baldwin, and was eminently 
displayed in his prepared and considered arguments. It enabled . 
him always to command attention and respect, and being sup- 
plemented by his long experience and wide range of general 
and technical knowledge in his special department, and en- 
forced by dignity of person and courtesy of- manner, made 
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bim, in that department, deservedly distinguished, not only 
locally, but nationally. We do credit to ourselves as a Bar, 
and justice to the memory of a brother, by publicly bearing 
our united testimony to such professional and personal 
excellence." 



MALCOLM HAY. 

MalcoLxM Hay, a distinguished member of the Bar of Alle- 
gheny county, Pennsylvania, died at his home, in Pittsburgh, 
in October, 1885. He was born in Philadelphia, March 1st, 
1842, so that he wjis but forty-three years old at the time of 
his death. Notwithstanding his comparative youth, he had 
attained an enviable reputation as a lawyer and man of affairs, 
not only in his native state, where he was held in an esteem 
that amounted almost to affection, but before the country at 
large. His untimely death was no doubt accelerated by his 
close attention to the duties of his position as First Assistant 
Postmaster-General of the United States, but his delicate 
physique had already been sorely tried by the inroads of 
disease, before he accepted the office. The following minute 
was adopted by his professional associates, at a meeting held 
to pay tribute to his memory, in Pittsburgh, on October 
2l8r, 1885 : 

" The Bar of Allegheny county, so often called upon to pass 
judgment on the finished lives of those who have been taken 
from its ranks, meets again to-day to record its tribute to the 
memory of another of its members fallen by the wayside. The 
subject this time is a life singularly incomplete as to years, and 
as singularly complete in its achievement. Malcolm Hay, but 
recently a prominent figure in the busy scenes that crowd a 
successful lawyer's career, has been cut down in the glory of 
his marihood, while yet the freshness and vigor of youth were 
his, and the added experience of an industrious past gave prom- 
ise of a useful and honorable future. The well-earned laurels 
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which he gracefully wore, have been withered with but scant 
warning by the merciless hand of death, and nothing now re- 
mains to us but the memory of their achievement, his honored 
name and worthy example. 

" Born in Philadelphia, forty-three years ago, Mr. Hay fell 
heir only to his own resources and to such fortune as a native 
talent and strength of character might win. His education, 
such as he received, was gained in the preparatory department 
of the Pennsylvania University, which he left at the age of 
seventeen. His first venture was as a clerk in a business 
house in Missouri. The qualities which afterward made him 
successful as a lawyer doubtless prompted his return to the 
east. Entering the office of a distinguished New Jersey jurist, 
he equipped himself for the Bar, and twenty years ago in the 
present year, was admitted to practice in the courts of Alle- 
gheny county. The record of those twenty years furnishes 
the key to his character, and fixes now beyond amendment or 
recall the place that he must forever fill as a lawyer, citizen, 
and man. 

'' He was a conspicuous example of that class of men who do 
with their might whatsoever their hands find to do. And his 
hands found many things to do. His conception of life and 
its duties, was a broad and generous one. While he was faith- 
ful to the law as a jealous mistress, ho did not permit pro- 
fessional duties and cares to shut out from his vision his 
responsibility as a church-man, and as a citizen well qualified 
to lead and to teach in the field of politics. 

*'At an early age he attached himself to the Episcopal Church, 
and became distinguished in its councils. In the march of his 
busy life, he found time to devote himself to its interests, to 
study its welfare, to master the details of its law, and to form 
and pronounce advanced and generous views of its policy. His 
loyalty to its precepts in his daily life none who knew him will 
question. Unobtrusively, but consistently, he walked by the 
line of its rules as he conscientiously conceived them,. and is 
entitled to be called by the name of Christian gentleman. 
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'^ To the welfare of bis city, his state, and the nation, he gave 
both thought and work. He was a trae patriot in the sense 
that all are who believe that in a government like ours, each 
citizen is clothed with a responsibility, loyalty to which re* 
quires more than a mere vote on election day. He was well- 
informed as to the requirements of the public welfare, had 
clearly defined and decided ideas upon questions relating there- 
to, and did not shrink when opportunity offered to make him- 
self their cliampion. A recognized leader in the councils of 
his party, he was apt, on occasions eloquent, and always firm 
and fearless, so that his name was honorably known, not only 
in his native state, but throughout the nation. More than 
once in obedience to his conception of duty, he passed by the 
proffered honors of office, realizing and exemplifying the truth 
that real, distinction is not always wedded to public station and 
power. When already he had passed within the shadow of the 
approaching doom, he accepted at the hands of the chief magis- 
trate of the nation, a place of responsibility in the Federal 
Administration, and gave to it such faithful attention as his 
fast failing powers of body would permit. He lefb it amid the 
expressed regret of men of all parties, only to lie down and die. 

"As a lawyer, Mr. Hay was distinguished for thoroughness 
in his work, for care and method in its accomplishment. He 
was a strict believer in the proper observance of form. His 
mind was well trained, clear, and accurate. He was rather 
averse to the performance of the more showy duties of tlio 
advocate, preferring the quiet of his office to the heat of 
contest and the excitement of the court room. But when 
occasion required he could express himself with great clear- 
ness and force. He was at all times and pre-eminently a 
gentleman. He had natural grace of manner and of speech, 
and an inborn courtesy. Whatever the provocation, he failed 
not to forget the rules of good breeding. His belief in the 
proper observance of form clung to him on all occasions in 
public and in private — and served to make him distinguished 
in any company. It was his lot to bear a part in many matters 
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of importabce and moment, and it was never said of him that 
he did not carry his share of the burden. 

'' His record as a lawyer, is that of an honest, conscientious^ 
and able one. 

*' His loss to the Bar of this county is great. 

*^It is not permittel us to pierce the veil and measure his 
loss to that home of which he was the loved and loving head 
and centre, though it is permitted us to know that there, as 
elsewhere, he filled to the full the measure of his duties in 
constant response to the dictates of a kind and generous heart. '^ 
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SUBJECTS REFERRED TO COMMITTEES. 



Resolutions reported by the Committee on Jurisprudence 
and Law Reform relutiiig to commissions on legislation. 

Referred to the Committee on Jurisprudence and Law 
Reform. (See pages 25, 33.) 

Resolution of D. H. Chamberlain, of New York, relating 
to the question whether the whipping pose or other similar 
modes of punishment are legitimate forms or instruments for 
the punishment of crime. 

Referred to the Committee on Jurisprudence and Law 
Reform. (See page 66.) 

Resolution of E. F. BuUard, of New York, relating to the 
subject of general codification. 

Referred to the Special Committee on the Delay and Un- 
certainty of Judicial Administration. (See page 84.) 

Resolution of D. K. Tenney, of Wisconsin, relating to 
the question ** whether the rule of law which deprives the 
simple contract creditor of an insolvent debtor of all equitable 
relief ngainst the frauds of the debtor until the claim has first 
been reduced to judgment, is now a senseless relic of antiquity, 
which ought to be abolished by legislation.*' 

Referred to the Committee on Jurisprudence and Law 
Reform. (See page 84.) 
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Resolution of Rufus King, of Ohio, relating to the subject 
of the relief of the Supreme Court of the United States. 

Referred to a special coromittee, with instructions to produce 
the two reports (that of the Committee on Judicial Adminis- 
tration and Remedial Procedure and that of the special com- 
mittee itself) to both branches of Congress. (See page 85.) 

Resolution of James 0. Pierce, of Tennessee, relating to 
the subject of indeterminate sentences of convicted criminals. 

Referred to the Committee on Judicial Administration and 
Remedial Procedure. (See page 85.) 

Resolution of R. B. Roberts, of Illinois, relating to the 
subject of a form of procedure and acts for the consideration 
of the legislature of the several states, which will promote 
uniformity of proceedings in the settlement of estates of de- 
cedents, who have left property in several states, etc. 

Referred to the Committee on Jurisprudence and Law 
Reform. (See page 85.) 
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